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Clinical Legal Education programmes now take place in most law schools in
England and Wales. However, legal education continues to be predominantly
focused on the analysis and application of rules, doctrines, and theories to
hypothetical scenarios or essay questions. This form of pedagogy either
minimises or ignores the role of the client in terms of supplying lawyers with
knowledge pertinent to their case. In other words, it overlooks the fact that the
lawyer’s acquisition of knowledge is not confined to technical rationality. This
article seeks to achieve three broad aims. First, to contribute to the debate
concerning the epistemology of reflective practice. Second, to develop a
theoretical reflective cycle, informed by Kant’s transcendental idealism, which
seeks to maximise knowledge acquisition in legal education, namely
knowledge supplied by the client. Third, to address implicit bias using the
proposed reflective cycle. An optimal pedagogy for using this cycle is Clinical
Legal Education, namely live client clinics.
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Introduction

Despite the proliferation of university law clinics in England and Wales,' legal
education and training remains a predominantly theoretical undertaking.
Consequently, many aspiring lawyers who wish to become legal practitioners
may not have had the opportunity to deal with clients or to apply the ‘law in
books’? in a practical context. Instead, law students are assessed on their
knowledge of the law and procedure, mainly through essay-based questions
and hypothetical scenarios.® A key element of a lawyer’s work, which is absent
from these forms of assessments, is the client.* It is worth noting from the outset
that our focus is on legal education and training at undergraduate, postgraduate,
and professional training levels.’

The consequence of omitting experiential education which closely reflects the
realities of legal practice is that the application of primary and secondary
sources of law is replaced by the need to respond to clients with real problems.®
Moreover, essay-focused questions and scenario-based assessments do not
accurately reflect the realities of legal practice, namely that ‘legal problems
beget other legal problems’.” Outside of live-client clinics, students rarely

! James Sandbach and Richard Grimes, Law School Pro Bono and Clinic Report 2020
LawWorks and CLEO (Clinical Legal Education Organisation) (LawWorks 2020) <
https://www.lawworks.org.uk/sites/default/files/files/LawWorks%20Law%20Schools%20
Report%202020 1.pdf > accessed 20 April 2024; LawWorks, Clinics Network Report
Analysis of clinic activity between January 2021 — December 2021 (LawWorks 2022), 9, <
https://www.lawworks.org.uk/solicitors-and-volunteers/resources/lawworks-clinics-
network-report-2021 > accessed 20 April 2024.

2 Roscoe Pound, ‘Law in Books and Law in Action’ (1910) 44 American Law Review 12.

3 Patrick R Goold, ‘The Legal Judgment: A Novel Twist on the Classic Law School
Problem Question’ (2022) 56(3) The Law Teacher 368, 370.

4 For a critique of legal education see, Alison Bone and Paul Maharg, ‘Introduction: Legal
Education Assessment in England’ in Alison Bone and Paul Maharg (eds), Critical
Perspectives on the Scholarship of Assessment and Learning in Law (ANU Press 2019),
40; Laura Bradley and Omar Madhloom, ‘Exploring the value of Autonomy in Clinical
Legal Education’ in Jill Dickinson and Teri-Lisa Griffiths (eds), Professional Development
for Practitioners in Academia: Pracademia (Springer 2023) 243.

3 For recent critiques of the new route for aspiring solicitors, the Solicitors Qualifying
Examination, see Luke Mason, ‘SQEezing the jurisprudence out of the SRA’s super exam:
the SQE’s Bleak Legal Realism and the rejection of law’s multimodal truth’ (2018) 52(4)
The Law Teacher 409; Omar Madhloom, ‘Biopolitics and the Solicitors Qualifying
Examination’ in Luca Siliqiuni-Cinelli and Thomas Giddens (eds), Biopolitics and
Structure in Legal Education (Routledge 2023) 40 — 56.

¢ Austin Sarat, ‘Lawyers and Clients: Putting Professional Service on the Agenda of Legal
Education’ (1991) 41 Journal of Legal Education 43, 43.

7 Orla Drummond and Grainne McKeever, Access to Justice through University Law
Clinics (Ulster University Law School 2015) 8.


https://www.lawworks.org.uk/solicitors-and-volunteers/resources/lawworks-clinics-network-report-2021
https://www.lawworks.org.uk/solicitors-and-volunteers/resources/lawworks-clinics-network-report-2021

European Journal of Legal Education 57

engage with clients in situations of stress and are, therefore, not provided with
an opportunity to respond to clients and their legal problems in a manner that
reflects the realities of legal practice.® In other words, theory-centric legal
education does not accurately reflect what Schon refers to as the ‘indeterminate
zones of practice’ which represent the uncertainties and complex realities of
professional practice.’ In addition to theoretical knowledge, aspiring lawyers
will also be required to engage with and manage knowledge acquisition that is
provided by the client.

University clinics fall within the definition of Clinical Legal Education (CLE).
While there is no universally accepted definition of CLE, it has been described
as ‘a curriculum-based learning experience, requiring students, who operate in
role and interact with others in their roles, to take responsibility for the
resolution of a potentially dynamic problem’.!” Authors such as Giddings'' and
Wizner'? highlight that CLE is a method for teaching students to represent their
clients effectively. In other words, CLE provides students with the opportunity
to engage with aspects of a case and conduct this as it ought to be conducted in
the ‘real world’.!* Accordingly, the client appears to play a key role in CLE.
However, CLE also encompasses a broad spectrum of models, ranging from
simulations to live-client clinics.'* The focus of our inquiry is on CLE models
which involve taking instructions from the client, such as live-client clinics and
public legal education.

8 Sarat (n 6) 43.

° Donald Schén, “The Crisis of Professional Knowledge and the Pursuit of an
Epistemology of Practice’ (1992) 166 Counterpoints 183, 186.

10 Andrew Boone, Michael Jeeves & Julie MacFarlane, ‘Clinical Anatomy: Towards a
Working Definition of Clinical Legal Education’ (1987) 21 Law Teacher 61, 68.

! Geff Giddings, Promoting Justice Through Clinical Legal Education (Justice Press
2013) 14.

12 Stephen Wizner, ‘The Law School Clinic: Legal Education in the Interests of Justice’
(2002) 70(5) Fordham Law Review 1929, 1930.

13 Richard Grimes, ‘The theory and practice of clinical legal education’ in Julian Webb
and Caroline Maughan (eds), Teaching Lawyers’ Skills (Butterworths 1996) 138.

14 For a discussion on the taxonomy of CLE, see Rachel Ann Dunn, ‘The Taxonomy of
Clinics: The Realities and Risks of All Forms of Clinical Legal Education’ (2016) 3(2)
Asian Journal of Legal Education 174, 175.
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Although the value of CLE has been widely acknowledged,'® as a teaching
method, its strengths and weaknesses are determined by the extent to which the
instructor exploits CLE’s learning potential.'® Therefore, it is incorrect to assert
that, CLE, on its own, is sufficient to instil in students an enhanced sense of
their professional role towards their clients.!” This article, therefore, seeks to
add to the epistemology of CLE by developing a theoretical framework in
relation to the acquisition of knowledge supplied by the client. One of the
authors of this article, who is both a clinician and a solicitor, has highlighted
how Kant’s ethics can be used to develop reflective practitioners.'® This article
seeks to build on this research by developing a reflective cycle aimed at
addressing bias that may taint or distort knowledge acquired by the client.

It will be argued that CLE, namely live-client clinics, is an optimal
methodology for training students to reflect on the process of knowledge
acquisition in relation to their clients. Clinical scholarship has highlighted the
value of including reflection in CLE. While some CLE authors have applied
established reflective cycles such as those of Gibbs and Kolb,!® others have
argued for philosophical approaches to developing reflective practice.?”
However, there is a dearth of research in relation to providing law students with
a theoretical model which seeks to promote the student’s reflection in relation
to the acquisition of client knowledge. This article aims to construct a
theoretical model to develop the student’s reflection in relation to the
acquisition of knowledge supplied by the client.

15 Frank S Bloch (ed), The Global Clinical Movement: Educating Lawyers for Social
Justice (Cambridge University Press 2010), Linden Thomas, Steven Vaughan, Bharat
Malkani and Theresa Lynch (eds), Reimagining Clinical Legal Education (Hart 2018),
Omar Madhloom and Hugh McFaul (eds), Thinking About Clinical Legal Education:
Philosophical and Theoretical Perspectives (Routledge 2022).

16 James C Hathaway, ‘Clinical Legal Education’ (1987) 25 Osgoode Hall LJ 239, 239.

17 ibid.

'8 Omar Madhloom, ‘A normative approach to developing reflective legal practitioners:
Kant and clinical legal education’ (2019) 53(4) The Law Teacher 416; Omar Madhloom,
‘A Kantian Moral Cosmopolitan Approach to Teaching Professional Legal Ethics’ (2022)
23(8) German Law Journal 1139.

19 Anna Cody, ‘Reflective practice: The essence of clinical legal education’ in Adrian
Evans, Anna Cody, Anna Copeland, Jeff Giddings, Peter Joy, Mary Anne Noone and
Simon Rice (eds), Australian Clinical Legal Education: Designing and operating a best
practice clinical program in an Australian law school (Australian National University,
2016) 153-177.

20 Madhloom, ‘A normative approach to developing reflective legal practitioners: Kant and
clinical legal education’ (n 18).
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We contend that there is a need for lawyers to be aware of the values they hold
as these may impact on their acquisition of new knowledge, namely knowledge
provided by their client.?! The need for such an awareness is predicated on the
assumption that lawyers are generally unaware of the values and assumptions
that guide their decision-making.?? Argyris and Schon sought to address these
assumptions through their ‘espoused theory’ and ‘theories-in-use’.> The
former refers to values and beliefs which a person believes guides their
actions.?* Espoused theories are what we communicate to others.?® Theory-in-
use, on the other hand, includes ‘assumptions about self-others, the situation,
and the connections among action, consequences, and situation’.”® Few
individuals are aware of their theories-in-use or that these are not always
aligned with the theories they espouse.?” For example, a lawyer’s espoused
theory might be to act in the best interest of their client. However, rather than
adopt, for example, a Kantian approach which requires treating the client as an
end in themselves,”® the lawyer’s theory-in-use might be to promote their own
view about what is best for the client because the lawyer’s assumption is that
they have more legal knowledge than their client. In this example, the potential
harm to the client is that the student adopts a paternalistic approach by placing
themselves as the primary decision-maker, which may result in their failure to
promote the client’s autonomy. To avoid such an outcome and provide
effective advice to the client, it is essential for the congruence of espoused
theory and theories-in-use.”” To achieve this conceptual alignment, it is
necessary for lawyers to be aware of the values they hold and the influence

2! Timothy Casey, ‘Reflective Practice in Legal Education: The Stages of Reflection’
(2014) 20 Clinical Law Review 317.

22 Riki Savaya and Fiona Gardner, ‘Critical Reflection to Identify Gaps between Espoused
Theory and Theory-in-Use’ (2012) 57(2) Social Work 145, 145.

23 Chris Argyris and Donald Schén, Theory in Practice: Increasing Professional
Effectiveness (Jossey-Bass 1974).

24 ibid; Riki Savaya and Fiona Gardner, ‘Critical Reflection to Identify Gaps between
Espoused Theory and Theory-in-Use’ (2012) 57(2) Social Work 145, 145.

25 Argyris and Schén (n 23).

26 ibid.

27 ibid.

28 Immanuel Kant, Groundwork for the Metaphysics of Morals (first published 1785, HJ
Paton tr, Hutchinson & Co, 1969) 4:429.

2 Jenny Harnett, ‘Reducing discrepancies between teachers’ espoused theories and
theories-in-use: An action research model of reflective professional development’ (2012)
20(3) Educational Action Research 367; and Savaya and Gardner (n 24) 145.
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those values can have on their decision-making.*® This can be achieved through
‘integrated reflective practice’,’! which enhances students’ learning by
developing metacognition,*? reflective judgement, critical evaluation, and

higher-order thinking.>?

What follows is an outline of our reflective cycle (see Figure 1) which we hope
will assist educators, students, and legal practitioners. In the initial phase of the
reflective cycle, students are invited to engage in a thorough introspection to
evaluate how their existing knowledge base influences their assimilation of
new information. Drawing on the principles derived from Kant's
Transcendental Idealism (TI), this stage is designed to foster awareness of the
potential for students' preconceived notions and experiential learning to colour
their interpretations and understandings of novel information. Educators are
urged to create an environment that encourages students to recognise how their
prior knowledge and understanding might distort newly acquired information,
thereby cultivating a critical self-awareness that is essential for their
development as reflective practitioners.

The second phase of the cycle introduces students to dialectical reasoning,
which is aimed at enhancing their analytical and evaluative capabilities. This
phase is inspired by Hegel’s exploration of dialectics and compels students to
engage with and critically evaluate contrasting viewpoints. In doing so,
students will refine their argumentation skills and deepen their comprehension
of the scope of positions that can be adopted in complex legal issues.
Practically, this involves not only articulating their own viewpoints but also
engaging meaningfully with the contributions of their clients, respecting their

30 Mark Baldwin, ‘Critical reflection: Opportunities and threats to professional learning
and service development in social work organizations’ in Mark Baldwin and Nick Gould
(eds), Social work, critical reflection and the learning organization (London: Routledge,
2004) 41; Mary Isaacson, ‘Clarifying Concepts: Cultural Humility or Competency’ (2014)
30 Journal of Professional Nursing 251; Debra Chopp, ‘Addressing Cultural Bias in the
Legal Profession’ (2017) 41(3) NYU Review of Law and Social Change 367.

31 Michele M Leering, ‘Integrated Reflective Practice: A Critical Imperative for Enhancing
Legal Education and Professionalism’ (2017) 95(1) Canadian Bar Review 47, 50.

32 Metacognition is the process of thinking about one’s own thinking. See, John H Flavell,
‘Metacognition and cognitive monitoring: A new area of cognitive—developmental
inquiry’ (1979) 34(10) American Psychologist 906, John H Flavell, ‘Speculations about
the nature and development of metacognition’ in. Franz E Weinert and Rainer H Kluwe
(eds), Metacognition, Motivation and Understanding (Lawrence Erlbaum Associates,
1987) 21-29.

33 Michele M Leering, “Perils, pitfalls and possibilities: introducing reflective practice
effectively in legal education’ (2019) 53(4) The Law Teacher 431, 438.
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clients' autonomy and the insights provided by their unique lived experiences.
This reciprocal engagement is pivotal in shaping a legal practitioner who is
both insightful and empathetic.

In the third phase, the cycle guides students through a deconstructive analysis,
inspired by Derrida’s work on challenging the precedence of certain forms of
knowledge or values. This critical examination compels students to identify
and interrogate their inherent preferences in their reasoning processes. By
systematically dismantling these preferences, students are enabled to achieve a
more accurate, balanced, and equitable understanding of the cases they handle,
ensuring their approach to legal analysis is both comprehensive and ethically
sound.

The penultimate phase of the cycle leads on from preferences to look more
closely at cognitive biases. It is dedicated to addressing and identifying explicit,
implicit, and structural cognitive biases that may pervade legal education and
practice. It is imperative that students are equipped to recognise these biases
and adjust their behaviour and reasoning accordingly. This awareness is crucial
in ensuring that their professional judgments and interactions with clients are
not adversely affected by unacknowledged preconceptions, predispositions,
and biases, thereby upholding the integrity of their practice.

The final phase in the cycle focuses on the critical role of effective
communication with particular focus on the nuances of language. Students
must become cognisant of the potential misunderstandings that can arise from
linguistic differences, which may be further complicated by diverse cultural
backgrounds and varying lived experiences. This stage emphasises the
importance of enhancing communicative clarity and precision, ensuring that
students can convey meanings accurately and sensitively in their interactions
with clients. The ability to navigate these linguistic challenges is indispensable,
especially in contexts where the clients' experiences or first languages differ
significantly from those of the student.

The aim of this reflective cycle is to ensure that students’ acquired knowledge,
namely knowledge provided by the client, is not tainted by bias or their
predetermined values. Through this process, students are prepared to become
not only competent legal professionals but also perceptive and humane
advocates for their clients.
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This paper will next argue that there is a need for adopting a constructivist
approach in relation to reflective practice in legal education. It will then
proceed by examining moral reasoning in Kant’s ethics, namely Kant’s
Categorical Imperative, and its role in promoting client care through concepts
such as impartiality and client dignity. It will then proceed to construct an
integrative reflective model, at the metacognition level, which is inspired by
Kant’s TL.

An epistemology of integrative reflective practice

Established models of reflection, such as those of Gibbs,** Johns,* and
Driscoll*® guide the student through a cyclical model of reflection that focusses
on experience, emotional responses, and analysis.’” What these reflective
cycles do not offer is space and a structure to allow the student to consider the
impact their pre-existing knowledge, or implicit bias, may have on the
acquisition of new knowledge. These reflective models focus on experience
and not the intrinsic link between a student’s predicate knowledge (their
knowledge base) and the new knowledge that they are experiencing. Other
reflective models, such as those suggested by Bain et al and Ryan, also do not
specifically address the issue of student bias and its potential impact on
acquired knowledge. These authors highlight the complex stages of reflection,
ranging from the descriptive to the application of theory and experience to
explain, evaluate, and transform practice.*®

Reflection, which ostensibly involves a conscious objective and is required to
display evidence of learning,*® must ‘reach the critical level for deep, active

34 Graham Gibbs, Learning by Doing: A Guide to Teaching and Learning Methods
(Further Education Unit 1988).

35 Christopher Johns, Engaging reflection in practice: A narrative approach (Blackwell
Publishing 2006).

36 John Driscoll, Practising Clinical Supervision (2™ edn, Balliere-Tindall Elsevier 2006).
37 Tony Ghaye, ‘Into the reflective mode: bridging the stagnant moat> (2000) 1(1)
Reflective Practice 5-9, 7.

38 John Bain, Roy Ballantyne, Colleen Mills and Nita Lester, Reflecting on practice:
Student teachers' perspectives (Post Pressed 2002); Mary Ryan, ‘The pedagogical
balancing act: teaching reflection in higher education’ (2013) 18(2) Teaching in Higher
Education 144.

39 Jennifer A Moon, Learning Journals: A Handbook for Reflective Practice and
Professional Development (Routledge 2006).
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learning to occur’.* Critical reflection involves giving reasons ‘for decisions
or events which takes account of the broader historical, social, and/or political
contexts’.*! This holistic approach to critical reflection can be applied to live-
client clinics to facilitate the evaluation of historical, social, and political issues
relating to a particular client.

Some commentators distinguish between reflective practice and reflexivity
because each concept has a different meaning depending on the context of its
application.*? This article incorporates reflexivity within the broader definition
of reflection. Reflexivity, which is a contested term in social theory, is defined
as ‘the regular exercise of the mental ability, shared by all normal people, to
consider themselves in relation to their (social) contexts and vice versa’.*’
According to Archer, ‘subjective powers of reflexivity mediate the role that
objective structural or cultural powers play in influencing social action and are
thus indispensable to explaining social outcomes’.** This definition
encompasses two elements: an introspective dimension which Archer refers to
as ‘internal conversation’,*> and an awareness that this internal conversation is
social in nature and is, therefore, linked to human agency.*® Agency involves
‘the process of conscious and purposive human action’. In the context of CLE,
reflexive practice can be said to require a student to engage in inner speech,
which then directs their agency. The focus here is on metacognition within
reflective practice, as it considers the strategy of adopting a critical perspective
on the process of acquiring and evaluating new knowledge.*’ In this respect,

metacognition can be applied in CLE as a means of enhancing reflection by

40 Mary Ryan and Michael Ryan, ‘Developing a Systematic, Cross-Faculty Approach to
Teaching and Assessing Reflection in Higher Education’ (Strawberry Hills, New South
Wales: Australian Learning and Teaching Council, 2011) 3.

41 Neville Hatton and David Smith, ‘Reflection in Teacher Education: Towards Definition
and Implementation’ (1995) 11 Teaching and Teacher Education 33, 41.

42 Lynelle Watts, ‘Reflective Practice, Reflexivity, and Critical Reflection in Social Work
Education in Australia’ (2019) 72 Australian Social Work 8

43 Margaret S Archer, Making Our Way through the World: Human Reflexivity and Social
Mobility (Cambridge University Press 2007) 4.

44 ibid 5.

45 Margaret S Archer and Pierpaolo Donati, ‘The Plural Subject versus the Relational
Subject’ in Pierpaolo Donati and Margaret S Archer, The Relational Subject (Cambridge
University Press 2015) 61.

46 Norbert Wiley, ‘Inner speech and agency’ in Margaret S Archer (ed), Conversations
about reflexivity (Routledge 2010) 17-38.

47 Paul Pintrich, ‘The Role of Metacognitive Knowledge in Learning, Teaching, and
Assessing’ (2002) 41(4) Theory into Practice 219; Casey (n 21)346.



64 Johnson & Madhloom

encouraging students to think about the acquisition and construction of client
knowledge.

Constructivist theory of education postulates that knowledge cannot exist
outside a person’s mind; truth is not absolute; and knowledge, rather than being
discovered, is constructed through experience.*® Informed by the ideas of
Dewey, Piagett, and Vygotsky, constructivist pedagogy’s roots can be traced
to the philosophies of Visco and Kant.** Constructive learning involves a self-
regulatory process of resolving conflict between existing viewpoints of the
world and new insights which contract this outlook. Resolving such conflict
entails constructing new representations of the world through cooperative
social activity and debate.’® Constructivism is, therefore, a theory of learning,

rather than a theory of teaching.”!

Experiential methods such as live-client clinics are examples of constructivist
learning.’*> Due to the subjective nature of constructivist learning, ‘meaning,

>33 are constructed differently by each

knowledge, and conceptual structures
student. Consequently, students should be cognizant that they may view
phenomena such as world events, words, and cultural norms differently from
their clients. Students, therefore, require a framework which can guide their
construction of acquired knowledge. However, such a model, to enhance
constructivist learning, should not prescribe a set of rigid rules.** To engage in
constructivist learning, it is necessary to examine the role of moral reasoning

in Kant’s philosophy.
Moral reasoning

Moral reason, which underscores Kant’s central thesis, ‘must be both a
cognitive and a conative power, entirely by itself able to determine how we

48 Kaya Yilmaz, ‘Constructivism: Its Theoretical Underpinnings, Variations, and
Implications for Classroom Instruction’ (2008) 86 Educational Horizons 161, 162.

49 ibid 165.

30 Catherine Twomey Fosnot, ‘Constructivism: A Psychological Theory of Learning’ in
Catherine Twomey Fosnot (ed), Constructivism: Theory, Perspectives and Practice
(Teachers College Press 1996) ix.

51'ibid; and Yilmaz (n 48) 168.

52 Yilmaz (n 48)169.

33 ibid.

34 David Gijbels and Sofie M M Loyens, ‘Constructivist Learning (Environments) and
How to Avoid Another Tower of Babel: Reply to Renkl’ (2009) 37 Instructional Science
499, 500.
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should act and also able to motivate us to act on those judgments without
relying on any prior desires’.>®> Kant put forward the Categorical Imperative
(CD) as the supreme principle of morality: ‘Act only on that maxim through
which you can at the same time will that it should become a universal law’.%
The CI is an unconditional, objective and rationally necessary principle which
must be followed despite one’s natural inclinations or desires to the contrary.’’
Philosophical rationalism involves ‘[a] commitment to reason as opposed to
faith, prejudice, habit, or any other source of conviction considered to be
irrational’.® Kant’s rationality can, therefore, be equated to impartiality.*’
Impartiality can be achieved in one of two ways: by ensuring that persons
acquire certain virtues such as fairness and non-discrimination; and by
adopting certain principles or ‘action guides’ designed to lead to impartiality.*°
Kant’s philosophy can contribute to developing impartiality by combining
these two approaches.

In the second part of the Metaphysics of Morals, entitled The Doctrine of
Virtue, Kant defines virtue in several ways. Common elements found in these
definitions are the notions of self-constraint or self-mastery and a distinction
between virtue and holiness.®! Kant defines a ‘holy (superhuman) being’®* as
a form of moral perfection for a rational person, who is resistant to contra-
moral actions and, consequently, does not require any constraints to act in
accordance with the moral law.®® Virtue, on the other hand, expresses itself in
the form of resistance to inclinations and, thus, is a form of self-constraint.**
Kant acknowledges that human beings cannot possibly be expected to avoid
acting on their inclinations because of the ‘frailty (fragilitas) of human

35 Roger J Sullivan, Immanuel Kant’s Moral Theory (n 67) 45.

36 Kant Groundwork for the Metaphysics of Morals (n 28) 4:420-421 (emphasis in
original).

57 Robert Johnson and Cureton Adam, ‘Kant’s Moral Philosophy’ in Edward N. Zalta (ed),
The Stanford Encyclopedia of Philosophy (Spring 2021 Edition) <
https://plato.stanford.edu/archives/spr202 1/entries/kant-moral/ > accessed 20 April 2024.
38 Antony Flew, ‘A Dictionary of Philosophy’ (2 edn, St. Martin’s Griffin 1984), see
‘Rationalism’.

39 Bernard Gert, Morality: Its nature and justification (Oxford University Press, 1998).

60 Albert W Musschenga, ‘The Debate on Impartiality: An Introduction’ (2005) 8 Ethical
Theory and Moral Practice 1.

¢! Kant Groundwork for the Metaphysics of Morals (n 28) 6:405; Anne Margaret Baxley,
‘Kantian Virtue’ (2007) 2 Philosophy Compass 396, 398.

2 Kant Groundwork for the Metaphysics of Morals (n 28) 6:405.

3 Anne Margaret Baxley, ‘Kantian Virtue’ (2007) 2 Philosophy Compass 396, 398.
 Kant Groundwork for the Metaphysics of Morals (n 28) 6:405.
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nature’.®> Accordingly, ‘a human being’s striving after this end always remains
only a progress from one perfection to another’.® In other words, virtue is not
something a person fully achieves, but rather strives for.

How should a person exercise self-constraint? The answer involves examining
Kant’s second formulation of the CI, the formula of respect for the dignity of
persons.®” According to this formula: ‘Act in such a way that you always treat
humanity, whether in one’s own person or in the person of another, never
simply as a means, but always at the same time as an end’.%® This formula is
often interpreted as Kant’s law of justice by prohibiting acting in ways that
deny respect to others, including oneself.** The second formula ‘is a norm of
impartiality’ in the sense that it abstracts the information that underpins one’s
subjective preferences.”” This formula, therefore, not only promotes
impartiality but also holds that ‘every person is equal with others’.”" This
commitment to equality ensures that every client is worthy of respect,
regardless of their character.”” The second formula can, therefore, act as a
powerful reminder that students ought to act in an impartial manner and to treat
every client with equal respect. Acting impartially, in the Kantian sense, does
not equate to requiring students to dismiss all emotions as morally irrelevant.”?
Kant does not regard feelings and inclinations as morally irrelevant. He holds
that a person should actively cultivate moral emotions: ‘it is a duty to
sympathize actively in [the] fate [of others]; and to this end it is therefore an
indirect duty to cultivate the compassionate natural (aesthetic) feelings in us’.”
Consequently, Kantian rationality neither require that students disconnect
themselves from all emotions, nor does it neglect their moral value.”

%5 ibid 6:446.

% ibid.

7 Roger J Sullivan, An Introduction to Kantian Ethics (Cambridge University Press 1994)
29.

8 Kant Groundwork for the Metaphysics of Morals (n 28) 4:421 (emphasis in the original).
% Roger J Sullivan, An Introduction to Kantian Ethics (n 67) 66.

70 ibid.

7! Roger J Sullivan, Immanuel Kant’s Moral Theory (n 55) 45. See, Kant Groundwork for
the Metaphysics of Morals (n 28) 6:451.

72 ibid 6:465.

73 John Paley, ‘Virtues of autonomy: the Kantian ethics of care’ (2002) 3 Nursing
Philosophy 133, 139.

74 Kant Groundwork for the Metaphysics of Morals (n 28) 6:457.

75 Paley (n 73) 140; Daniel Guevara, Kant’s Theory of Moral Motivation (Routledge
2020); Regarding apathy, see Lara Denis, ‘Kant's Cold Sage and the Sublimity of Apathy’
(2000) 4 Kantian Review 48.
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Respect entails being cognizant of a person’s dignity. Something has a dignity
if it is ‘exalted above all price and so admits of no equivalent’.”® Dignity, in the
Kantian sense, has an intrinsic value.”” In other words, the second formula
dictates against treating oneself or others as only instrumentally valuable.”®
Kant conceives dignity as both an empowerment (intrinsically valuable) and as
a constraint (instrumentally valuable because human dignity has no price).”
The latter dimension rejects the argument that respecting a person’s dignity is
necessary for respecting their autonomy.®® The concept of dignity can give rise
to paternalism in circumstances where a student concludes that the client’s
instructions might infringe on that client’s dignity or self-worth. Dworkin
defines paternalism as ‘the interference with a person’s liberty of action
justified by reasons referring exclusively to the welfare, good, happiness,
needs, interests or values of the person being coerced’.®! It is, therefore,
necessary to distinguish dignity, which concerns self-worth from autonomy,
which denotes self-governance.®? Kant’s notion of autonomy is based on reason
rather than what a person might desire, it is conceived as self-determination by
reason and morality.*> However, this does not mean that a student is entitled to
act paternalistically where a client fails to act according to their duty to the
moral law. For present purposes, Kant’s autonomy is replaced with the concept
advanced by Beauchamp and Childress: ‘autonomy encompasses self-rule that
is free from both controlling interference by others and limitations that prevent
meaningful choice, such as adequate understanding’.®* To promote client
autonomy and ensure that the acquired knowledge from the client is not
corrupted by factors, such as, the students’ values and/or bias, it is instructive
to examine Kant’s work in relation to knowledge acquisition. This leads us to
the conclusion that there is a need for an integrative model of reflection which
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University Press 2019) 58.
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is prospective in nature, reflecting on the impact that a student could have in a
live-client clinic, rather than reflection ex post facto.

Constructing an integrative reflective model
Stage 1 — Looking-within

The first stage in the proposed reflective cycle is one of self-reflection, viz.
reflection on the knowledge that one already possesses and the impact of the
thinker on the process of acquiring new knowledge. This is the foundation of
the reflective cycle and is based on Kant’s TI.

TI attempts to demonstrate that the student is a factor which can disrupt and
interfere with the acquisition of new knowledge. A person understands the
world that they observe and rationalise by applying preceding relevant
knowledge to the process of rationalising that which is new. To show the limits
of knowledge, Kant first explains how persons can come to know the world
and what counts as knowledge.®’ He sought to achieve this through his doctrine
of TL*

For Kant, the term ‘transcendental’ refers to the transcendental ego;®” the part
of a human that synthesises sensations and, in doing so, helps them understand
the world which they perceive.®® Inclusion of the term ‘transcendental’ leads to
the conclusion that, prima facie, Kant considers idealism from the position of
the transcendental ego — from the position of the person’s own understanding
which is predicated on their sensory experience of the world around them. Kant
posits that the only knowledge that can be true is knowledge derived from
reason and understanding, because all sensory and experiential knowledge is
merely an illusion of knowledge.** By rejecting Hume’s causality and the
Leibnizian system, Kant concludes that, separately, experience and reason are
not able to provide knowledge.”® He, therefore, rejects the empiricists’ claim
that one can infer that all knowledge arises from experience on the basis that
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all knowledge has its foundation in experience.”! It is only in the amalgamation
of experience and reason that knowledge is possible.”? This form of knowledge
is said to be ‘genuine and objective’ because it transcends one’s point of view
and ‘makes legitimate claims about the independent world’.”* However, it is
‘impossible to know the world ‘as it is in itself’, independent of all
perspectives’.’* In other words, a person cannot cognize objects beyond the
limits of possible experience.” In the following passage, Kant considers the
impact of space and time on knowledge:

Space is not something objective and real, nor a substance,
nor an accident, nor a relation; instead, it is subjective and
ideal, and originates from the mind’s nature in accord with a
stable law as a scheme, as it were, for coordinating everything
sensed externally.”®

Here, space is not referred to in the cosmological sense, rather, in the sense of
a physical state in which everything resides. Kant, along with many of his
successors, argues that space is a cognitive function in order that a person can
arrange the world around them.”” In other words, this cognitive approach’®
holds that persons actively seek out experiences from their environment for the
purposes of making sense of the world around them.”

Kant’s argument is transcendental because it is concerned with the elements of
human cognition, which are not strictly empirical but based on sensation and
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intuition.'” ‘Sensation’, in the Kantian sense, denotes any experience of
knowledge, be that sensory or by virtue of reasoning and, therefore, forms part
of one’s conscious recognition.'”! In the context of live-client clinics, a
student’s sensation could be multifaceted: their knowledge of a client; the
information provided by the client; or the reasoning the student employs to
devise a theory of the case.

Kant also uses the term ‘transcendental’ to refer to ‘transcendental objects’.!%?

By observing an object, or attempting to understand a sensation, a person
imposes themselves and all of the pervasive flaws of their knowledge on the
object of their inquiry.'® In Kant’s terminology, an object in itself is referred
to as the ‘noumenon’, while the object as we perceive it is the ‘phenomenon’.!*
This ability to recognise phenomena over noumena when presented with a
sensation or source of new knowledge is essential in reflecting on the impact
that students have on the process of knowledge acquisition. This sensation
itself is already altered to some degree before the student begins to rationalise
its meaning and impact on their knowledge base, and so in any mode of
reflection, it must be recognised that the thinker is, in fact, a source of
knowledge-corruption. Kant’s TI, therefore, argues that there is little that is
perceived or known in its raw state, the mind imposes on an object or sensation,
a set of values in order that we might understand and make sense of them.
Without recognising that the student is themselves a potential source of
knowledge corruption, any metacognitive reflective cycle will have inherent
limits viz. the student’s own ability to corrupt the cycle by not recognising that
the student’s experience needs to be rationalised to be understood. The first
stage of the proposed cycle is intended to facilitate students being able to
recognise the impact that their rationalisation of experience can have on the
acquisition and potential corruption of that knowledge, namely knowledge
provided by the client.
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The knowledge that comes to a student’s appreciation can only be understood
when they apply the basic aggregate of all relevant knowledge that they possess
to date to the sensation and learning process. This application creates a veneer
which coats all new knowledge with the student’s prevailing understanding of
the world. Any imperfections in the student’s knowledge base are applied to
the new knowledge by virtue of this veneer, and so all knowledge is potentially
flawed by imperfections in preceding relevant knowledge.'® A student reading
a client’s witness statement will attempt to reconcile the new knowledge with
the predicate knowledge that the student possesses. This process of reasoning
and synthesis requires, to a greater or lesser degree, the application of a portion
of the student’s predicate knowledge to the sensation. This creates a barrier
between the client’s statement and the student’s appreciation or understanding
of the facts as they are experienced by the client. The student can engage in
reflecting on their own knowledge base to understand how it affects the
acquisition and assimilation of the new knowledge, derived from the client, as
a sensation.

The prospective nature of this reflective cycle enables the student, prior to the
client interview, to reflect upon the impact they are about to have on the
interview to lessen that impact and, in doing so, give effect to the autonomy
and dignity of their client. The student will need to rely on pre-existing
knowledge in the interview; however, it is important to reflect on the integrity
of that pre-existing knowledge to seek out gaps associated with relevant legal
knowledge, client-specific knowledge, or general knowledge which is
necessary for the fullest understanding of the client and their legal issue.

As elements of the client’s ‘story’, which are acquired during the initial client
meeting or the client’s witness statement, are assimilated into the student’s
knowledge base, the totality of their relevant knowledge develops and so the
veneer that they impose on the next client also develops. It is impossible to
draw a zero-sum equation in terms of reviewing one’s epistemological flaws
using TL!'% The more one becomes accustomed to identifying a veneer applied
to new knowledge, the more one creates a form of new knowledge which may
also be pervasively flawed or skewed by the incumbent knowledge base. The
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process of applying TI through critical reflection to one’s own knowledge

would create an infinite regress,'’’

a process of continually addressing the
disfiguring of knowledge by incumbent knowledge, yet always aware that
knowledge precedes knowledge in order that one should be able to identify
knowledge. This threat of an infinite regress is necessary; Bouzanis argues that

an infinite regress is a plausible possibility in reflective thinking.'%

By observing a sensation, one may gain an appreciation that their predisposed
knowledge is required to attend to the sensation and, attending to a new
sensation produces new knowledge which is predicated on that which is already
‘known’. This could be likened to standing on a cliff edge and looking at a rope
that disappears down into the abyss below; the end of the rope is not visible
from the cliff edge. However, it is not necessary to reach the end of the rope to
appreciate it extends into the depths, it is only necessary to peer into the
darkness and understand that the rope extends beyond our view. If we trace the
rope as far as necessary to engage in meaningful reflection, then we can avoid
the nihilistic tendencies which lurk in the darkness. The way to achieve this
‘happy medium’ may lie here in application of Hegelian dialectical

109

reasoning - and irregular progress which is used in the second stage of this

cycle — working collaboratively with the client and viewing them as an integral,

autonomous, and valuable element in the lawyering process.'!'’

Stage 2 — Looking at one another

Dialectical reasoning can assist a student engaging in transcendental idealist
reflection to resist the collapse into an infinite regress.'!! Hegel states that fear
from ‘falling into error’ introduces a sense of distrust in the process of thinking
critically and reflecting on the basis of knowledge.''? He suggests that this fear
of deep critical reflection is little more than a phobia, an irrational fear of
discovering the truth through the processes of critical thinking and reasoning.
Rather than fearing the critical search into the unknown, students ought to
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embrace it as a search for an analytical understanding of the limits of their
knowledge.

Hegel’s dialectics can be described as a battle between two combatants, both
sustained by one thinker.!!* Hegel, much like Plato, believed that the world and
human progress consists of attempts to reconcile opposites.!'* Neither of these
combatants can exist without their opposing number.''> Reasoning and human
development are arguably much the same in Hegel’s mind. The student may
acquire or devise an argument (a thesis) and, in seeking to make progress, will
acknowledge an opposing or inconsistent argument (antithesis). They may find
some ideas which contribute to the original argument, making it ‘better’ overall
(synthesis); thus, creating a never-ending chain of irregular progress and
knowledge, based on combatants or opposites.''® It should be noted here that
Hegel did not directly refer to thesis-antithesis-synthesis in his work and that
the ‘textbook’ Being-Nothing-Becoming is far closer to the arguments posted
in his own work''”; however, post-Hegelian dialectics adopted the ‘thesis-
antithesis-synthesis’ formula which is now commonly associated with
Hegelian Dialectics. In fact, Hegel sees the dialectics as being inherent in the
sensation itself. It is the thinker’s role to dismantle the familiarity that one has
with the object, and to assess the component parts of the dialectical
approach.!'® Hegel writes:

Analysis is, however, the progression from the immediacy of
perception to thought, insofar as the determinations, which
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the object analysed contains amalgamated within itself,
receive the form of universality by being separated. ..

This, however, is only one side, and the chief point consists
in the unification of what has been severed.'"’

The aim of dialectics is the process of recognising the whole as the ultimate
end goal and having a deep and critical understanding of the inherent dialectics
that exists within the whole. If analysis is the application of thought to
knowledge, to break it down into its component parts, then synthesis is the
process of reorganising those parts into the whole and recognising that there is
more to be understood from the whole than simply the sum of its component
parts. It is not sufficient to tear apart a sensation and lay it bare, declaring that
one has reflected on it and gained a critical knowledge of it. It is a higher-level
responsibility of the student to reform the sensation and understand it as a
whole and as more than the sum of its parts. When faced with a client, the
student’s legal education has trained them to focus on the acquisition of
material facts and positive law. In doing so, it is easy to lose sight of the fact
that the client’s version of events represents their lived experience. Reducing a
client to a set of material facts potentially overlooks the nuances of that
particular client, their situation, and the ‘indeterminate zones of practice’!?°
that were outlined earlier in this article. For example, when reflecting on
information that a client has provided, a student should consider what
constituent parts of that information are pertinent or material to establish the
basis for advice. However, in separating those component parts, Hegel’s theory
suggests that a person develops a knowledge of those parts in isolation at the
expense of knowledge of the whole client or their situation which is more than
the combination of their component parts. Hegel indicates that people retreat
to the comfort of the certainty that comes from simply understanding
something presented to them.'?! This pacifies by leading a person to conclude
that they ‘understand’ but this is achieved at the expense of developing
knowledge which is obtained through the application of critical and reflective
reasoning.'”? This fear of critical reasoning (misology) leads us to a
reductionist form of thinking, which is seeking simply to obtain some
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immediate understanding of a sensation or observation.!** Students, as critical
and reflective thinkers, ought to resist this search for the immediacy of
understanding and to apply themselves to the critical reflection of their
knowledge and the basis for it.

Reflective cycles and processes are predominantly concerned with the
dismantling of information, and this is necessarily the case in live-client clinics.
Constructing the factual theory of the case from the client’s story is necessary
for the student to apply the relevant law to the client’s case. However, in doing
this it is possible to lose sight of what students learn from the entire situation

124 there is the potential to lose holistic

and the client. As we have set out above,
knowledge when separating the client from the ‘facts’ into their component
parts which may result in the student failing to recognise the client’s

125

humanity, > and the general complexities of human interactions and
s 126

relationships which are apparent in the ‘indeterminate zones of practice’.

It is a natural progression to turn to Foucault at this point, to further support the
point above, given that Foucault recognised the impact that Hegel had on his
own work.'?” Foucault has alluded to this reducing of a client to a set of
component parts, albeit in a different field of investigation. Foucault developed
the concept of the ‘medical gaze’ in The Birth of the Clinic."*® He suggests that
the medicalisation of a person leads students to see only a failing organ or an
ailment, and not the person as a whole. In the context of law clinics, this leaves
a student with an unacceptable knowledge of the client, in that they purport to
know only a part of the client and proceed to engage with that part with less
regard for the client as a whole. Foucault argues that this process of gazing
upon a patient and metaphorically dissecting them in the student’s mind is

129

dehumanising, < it strips the patient of their humanity and reduces them to

123 ibid.

124 Schon (n 9) 183.

125 See the Kantian formula of humanity for a discussion of treating a person as an end in
themselves, as opposed to a means to an end: Kant above 19, chapter 4.

126 Schén (n 9) 186.

127 Giovanni Vallebona and Bernadette Weber, ‘Knowledge, Power and System in Hegel
and Foucault: The Hegelian Impact on Foucault’s Theories of Power’ (2018) 39 (Special
Issue 2) Hegel Bulletin 260.

128 Michel Foucault, The Birth of the Clinic: An Archaeology of Medical Perception (A.
M. Sheridan tr, 3¢ edn, Routledge Classics 2003).

129 Black Hawk Hancock, ‘Michel Foucault and the Problematics of Power: Theorizing
DTCA and Medicalized Subjectivity’ (2018) 43(4) The Journal of Medicine and
Philosophy 439.



76 Johnson & Madhloom

nothing more than, for example, a sore throat, a sprain, or gout.'*° Hegel may
suggest that the knowledge of a problem that a person is suffering is insufficient
without knowledge of the person and the problem as a whole. Notwithstanding
the above, the process is paternalistic in nature as the student is deciding what
information to give weight to, based on their interpretation of the client or the
facts of the case. It is acknowledged here that the student possesses knowledge
of the law and what the law (as an inanimate body of rules which evolves from
external influence) considers to be material. However, the client may place
emphasis on facts that are material to them and, dismissing these, engenders
paternalism and the idea that the ‘lawyer knows better’. The difficulty that
arises here is that paternalism may run the risk of treating the client as a means
to an end and not as an end in themselves.

One may argue that there is an intrinsic difference between the role of a medical
practitioner and that of a lawyer. However, a client may approach a lawyer
asking for advice on, neighbour nuisance, for example, and the lawyer may
discover through effective client interviewing that the client’s issue is not
solely neighbour nuisance or that there is a root cause beyond neighbour
nuisance. Likewise, the adviser may also discover that the type of nuisance that
is complained about is not recognised by the law or is beyond the scope of the
current rules of nuisance. It is inevitable that not every client will present with
a claim which is actionable or has a reasonable chance of success. Dismissing
that client is also paternalistic in nature as it devalues the issues that the client
holds in high value as they do not meet the required standards for litigation. If
a student were to recognise the value of these elements with which the client
presents, there may be alternative means to resolving the dispute beyond legal
proceedings which may both recognise the value of elements the client places
weight on, and seeks to resolve the dispute which is, inevitably, why the client
has approached the adviser in the first place. ‘Seeing’ the client as more than
an isolated legal problem is, essentially, the same as treating the client as an
end in themselves and, to that effect, recognising the client, their appreciation
of their situation, and the transfer and assimilation of knowledge as part of a
wider zone of practice. This draws us to the third stage in the cycle — working
in solidarity with the client by seeking to establish the client’s priorities, values,
and aims.
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Stage 3 — Working in unison

The starting point for developing this stage of the cycle is Derrida’s

131

deconstruction. ®* Deconstruction has had reincarnations throughout its

history; formerly in the Cartesian work on the discovery of a ‘firm and
permanent foundation’,'* and latterly with Heidegger.'** Derrida’s work on
deconstruction spans many texts and has itself suffered a form of reincarnation.
The aspect which this article would draw out of Derrida’s work is the concept
of privilege in dialectics. Derrida’s work, through his deconstruction, can be
used to identify a flaw in this dialectical process; that flaw is an inherent
privileging of one side over another.** One of the elements which
deconstruction appears to present is the idea of privileging. There are two types
of privileging: privileging in literature and privileging in philosophy.'** For the
purposes of this stage in our reflective cycle, we are applying the latter type to
the dialectical mode in the previous stage.

The combatants that were identified earlier often consist of one privileged side
over another. That privileged side could be the constituent part of a cognitive
bias. It is the thinker’s predisposition to one form of knowledge, or one value,
or to one outcome that results in a privileging of one sensation over another.
This could also be a preference for maintaining harmony in the face of new
knowledge which would create disorder (or a state of aporia)'*® in a student’s
mind, or there could be other bases for the bias emanating from the thinker’s
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ethical views, their beliefs, or opinions. Persons are often inclined to rationalise
their thought patterns to avoid a state of aporia. Deconstruction for present
purposes is not synonymous with ‘destruction’. It is in fact much closer to the
original meaning of the word ‘analysis’ itself, which etymologically means ‘to
undo’."*” Deconstruction encourages the thinker to identify the inherent binary,
dichotomy, or hierarchical structures within accepted knowledge and to
challenge their inherency. Why should one mode of conveying knowledge be
preferred over another? What is the outcome when that preference is reversed,
how does it affect one’s knowledge and understanding, or a student’s
appreciation of a client’s version of events?'*® In its most extreme sense, the
adviser runs the risk of coercing the client into an action plan which the client
does not now or had not previously envisaged. There is a fine line between the
recommendations of a person in a position of power and trust and the implicit
coercion of the client to pursue that specific recommendation. The client, who
may not be legally trained, though they may be legally astute, places trust in
their adviser and in return the adviser should adequately have regard for the
client’s needs and desires, and take account of those matters which the client
perceives as important. This stage of reflection offers space to the student to
take account of the wishes and priorities of the client before recommending a
course of action which can skew the client’s predispositions.

In extrapolating this form of deconstruction and applying it to reflection, the
result is that the student ought to question the privileging of one form of
acquiring knowledge, over the other. This also fits well with the process of
thinking reflectively on the phenomenal knowledge one possesses or acquires
and the means by which one adopts inherent preferences. However, the process
itself is still strewn with privileging of many kinds. The concept of
deconstruction encourages students to identify those forms of privilege and
explore how they affect the acquisition of knowledge. In deconstructing one’s
weddedness to a particular concept or form of knowledge, students may be
presented with a cognitive bias, which brings us to the fourth stage of the
reflective cycle.
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Stage 4 — Thinking it through. addressing cognitive biases

University law clinics provide pro bono advice in several areas of law such as
employment, family, housing, and immigration. Consequently, students act for

139 and

clients from different cultural backgrounds, lived experience,
nationalities. To ensure effective communication between students and their
clients, it is necessary that students have the knowledge to recognise bias. Bias,
in and of itself, does not necessarily mean that a student is failing to act in their
client’s best interest.'*’ It is not being cognizant of, and addressing, one’s bias

that may lead to a failure to act in the client’s best interest.

Literature on bias in the legal profession distinguishes between three types:

1.1 Structural biases, also known as

explicit, implicit, and structura
‘institutional’ or ‘societal’, are processes that ‘can lock in past inequalities,
reproduce them, and indeed exacerbate them even without formally treating
persons worse simply because of attitudes and stereotypes about the groups to
which they belong’.'** Explicit bias refers to attitudes and stereotypes that are
‘consciously accessible through introspection and endorsed as appropriate’.!*3
Conversely, implicit biases are not consciously accessible through
reflection.'** These attitudes or stereotypes can affect the student’s

understanding, decision-making, and behaviour.

Chopp argues that ‘a person’s multiple identities give rise to cultural

affiliations, and cultural affiliations are often at the root of implicit bias’.!*

Implicit biases are ‘the most concerning’ because students fail to recognise they
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possess them.'#® Furthermore, individuals are likely to reject implicit biases
upon discovering they possess such attitudes.'*’ It is, therefore, essential that
students are provided with a theoretical framework that allows them to reflect
and address the values and attitudes they possess, especially those which are
not aligned or conflict with the client’s values or cultural background. A
student drafting a client statement, or notes of their client meeting, may trigger
memories from their meeting and provide more data for evaluation and
interpretation.'*® Interpretation of data, however, is not a value neutral
undertaking.'*’ Interpretation is a creative process and, given that knowledge
is the rationalised sensation, will invariably leave part of the student’s
experience, understanding, and reasoning within the interpreted material itself.
It is, therefore, necessary that students are trained to avoid misrepresenting
their client’s information. This can be achieved by educating students to
separate their own perceptions from their interpretation of acquired information

or knowledge.'*°

At this point, it is pertinent to note that there is no universally accepted
definition of what amounts to a cognitive bias.'>! Here, we rely on Haselton et
al’s definition of cognitive bias as ‘cases in which human cognition reliably
produces representations that are systematically distorted compared to some
aspect of objective reality.”!%? If a student has a particular preference for a
particular theory of justice, they may feel disinclined to accept a course of
action which purports to offer a different form of justice or equitable remedy.
Likewise, in interviewing a client and later preparing their written advice, the
student’s understanding of a just outcome in reference to their legal studies may
influence their advice to their client. However, there is no single concept of
justice. Justice is a term which is examined by a set of theories, none of which
are universally accepted as absolute. This bias in favour of antecedent
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knowledge — that is, the knowledge of a particular theory of justice — may
jeopardise the successful synthesis of knowledge from a client. If a student is
a proponent of, let us say, retributive justice theory, that same student may find
outcomes which effect distributive justice theories incompatible, and may
interpret the law in a different manner. This could cause both a problem in
terms of transfer of knowledge, but also in terms of legal practice. If a student,
who believes that everyone who breaks the law should be punished, is dealing
with a matter in vicarious liability, they must reflect in a meaningful way to
identify the bias and ensure that it does not skew their perception and advice,
since the tortfeasor is not the defendant where vicarious liability applies.

Possessing a cognitive bias may impact a student’s approach to a client, and
this should not go unchallenged, even by themselves. Earlier in this article,
metacognition was described as thinking about thinking, or as the awareness of
oneself as a thinking entity. Rollwage et al have recently demonstrated that
those who hold radical beliefs suffer from a lack of metacognitive ability.
Rollwage et al state that:

Within two independent general population samples [...] we
show that individuals holding radical beliefs (as measured by
questionnaires about political attitudes) display a specific
impairment in metacognitive sensitivity about low-level
perceptual discrimination judgments. Specifically, more
radical participants displayed less insight into the correctness
of their choices and reduced updating of their confidence
when presented with post-decision evidence.'™

This demonstrates that there is a link between more radical or extreme views
and the lack of metacognitive abilities. Therefore, holding views which are
radical, using Rollwage et al’s framework for gauging radical views, would
likely be an insurmountable obstacle in reflective practice in law or legal
education, which requires that students undertake critical reflection to progress
their learning and development. To a lesser degree, a student or practitioner
who possesses, for example, a confirmational bias, may find their
metacognitive abilities impaired or skewed due to that bias.'>* If we possess
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confirmation bias, we are more likely to seek out or interpret knowledge which

confirms a predisposition that we possess.'’

The position which clinic students ought to avoid, is blindness towards one’s
own privileging of knowledge, one’s own biases, and one’s own process of T1,
which all can skew, manipulate, or distort the knowledge that one is attempting
to reconcile or comprehend. These mechanisms encourage students to engage
critically with the work and this, in turn, incites an active engagement in the
learning process which is often linked to increased retention of knowledge.'*®
Identifying these forms of bias or privileging is an important step in identifying
the impact of these biases and privileges on the acquisition and interpretation
of new knowledge. However, the process of conveying knowledge carries with
it a potential epistemological hazard, language. The fifth stage of the proposed
cycle requires that students reflect on the impact that communication, namely
language, can have on their acquisition of new knowledge.

Stage 5 — Effective communication — the role of language

Lawyers and clients who do not share the same cultural background face the
challenge of establishing a trusting relationship where effective
communication can take place.'*’ The issue of trust concerns both students and
their clients. Fiske and Dupree report that, ‘[p]eople decide quickly another’s
apparent intent: Who is friend or foe, on their side or not, or a co-operator or
competitor’.!>® The authors’ study reveals that lawyers, while respected, were
not trusted. The study highlights the importance of students establishing a
rapport with their clients during the initial client meeting, as this can impact on
the level of trust and the overall conduct of the case. Mistrust on the part of the
client could result in the student’s advice being ignored, to the client’s
detriment. Thus, trust may impact on the student’s ability to effectively
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communicate with their client. Communication is defined as any process by

which individuals generate information, ideas, feeling, and perceptions.'>’

A student’s failure to properly communicate with their client, can have
negative consequences in terms of understanding their client’s values and
objectives. By becoming more cognizant of the elements of communication,
such as language, students can ‘slow’ down the process of interaction'®® and
make conscious choices during critical moments.'®' Language, as a social tool,
enhances the benefits of cooperation, facilitates agreements, and coordinates
actions.'®> However, language barriers can impact on the quality of legal
advice.!®> There is one form of bias that students ought to acknowledge and
consider the impact of — that is the inherent deficiency of language and its
ubiquity. Persons can only convey their arguments and descriptions to their
target audience through the use of language.

Wittgenstein argued that the language that we employ, and that which the
reader employs, are not always synchronised and that dislocation between the
usages of language can lead to the corruption of knowledge.!** Wittgenstein
refers to the state in which language is used as a game;'® that is not some
narcissistic or Svengali form of game, but rather a situational influence on the
form and meaning of language which can be internal or externally relevant.
Wittgenstein’s games concern the nature of information conveyed from one
person to the next. An element of that nature is the context within which the
information is contained. Unfortunately, context is not readily conveyed with
the information and, as a result of this, the meanings associated with language
are precariously balanced. Language has the meaning that is generally ascribed
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to it and recognised by society. This explains how the meaning of words
develops as societies use of such words changes. When we fail to convey
context and intended meaning along with words, we raise the risk that those
words will be misinterpreted and, therefore, misunderstood. It is, therefore, an
imperative that students in preparation for a live client interview consider the
words that the clients use and seek to foster candour. For example, multiple
questions on the same point or issue may be used to seek to ascribe context to
the words conveyed by the client to more accurately understand the meaning
that the client has in mind.

To remedy this disconnect and the associated corruption of knowledge,
students ought to be taught that language, and the game in which it is situated,

is a form of bias, %

albeit a bias that one cannot simply eradicate. Students
possess a preference for their contextual and definitional understanding of the
words that are used to communicate with one another. Without adequate space
to reflect on these inherent contexts and ascribed meanings, there is a very real
possibility that the words received by the student will paint a picture not
intended by the client. Language bias is one to be accounted for and the impact
of which is assessed on the learning process and the integrity of knowledge.
Words such as ‘gay’, ‘fathom’, ‘wench’ and ‘catfish’ — to name a few, are
words with such variations in usages that the subject matter can drastically be
changed beyond recognition. In this respect, and for the purposes of the
reflective cycle developed in this paper, it is not possible to completely mitigate
the effect of language bias on the learning process and the acquisition of new
knowledge. It is a form of bias that must be accommodated and that will cause
students to raise a caveat as to the certainty of the context and meaning of words
used and the very human trait of fallibility.
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Stage 5:Effective communication Stage 1: Looking within
« Does language pose a barrier to my « What prior knowledge am I relying
understanding of my client and their upon?
understanding of my reasoning? + Am I imposing my pre-existing
« Note: Although this can include knowledge-base onto the client?
language barriers, it also includes
misunderstandings and disparity in
meanings. We can only ever reduce
the impact of this, never remove it
completely

Stage 2: Looking at one another
« Am I reducing the client’s
experience to a legal issue, if so,
what is the impact of this on my
advice?

« Is there an element of
paternalism here and, if so,
what is the impact of this on

my advice ?

Stage 4: Thinking it through
« Do I possess an obvious
cognitive bias when dealing with

this specific client?

+ Note: biases, such as
confirmational biases, skew
our interpretation of the
client’s situation and the law,
how would my advice be
different if I did not possess
this bias?

Stage 3: Working in unison
* When reducing the client’s
experience to a legal issue, am |
privileging one element, or
source of knowledge over
another?

+ Have I preferred one
interpretation, process, or
legal issue over another, if so,

why and what is the impact
of this privileging?

Figure 1: Diagrammatic model for integrative reflection

Conclusion

The term ‘reflective practice’, which was coined by Schén,'®” is now

considered one of the most popular theories of professional education, such as
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that of nursing!®®, medicine,'®® social work,'”® and law.!”! With regard to the
legal profession, in England and Wales, reflection is endorsed by the two main
branches of the legal profession, the Bar Standards Board!”? and the Solicitors
Regulation Authority.!”> However, despite its popularity and its proliferation
into various disciplines, there is a lack of conceptual clarity regarding the
meaning of reflective practice and how one should reflect.'’* In relation to legal
education, the dominant forms of assessment, namely essay questions and
problem questions, omit or minimise the role of the client. This can lead to
students and future legal practitioners omitting the knowledge supplied by the
client from their reflection. The established pedagogic approaches also ignore
or minimise the impact of bias in relation to the acquisition of new knowledge.
The proposed reflective cycle seeks to achieve two broad aims. First, to identify
an epistemology of reflective practice, which is underpinned by Kant’s TI.
Second, to address students’ implicit bias in relation to knowledge acquired
from the client. The proposed cycle of reflection, in addition to encouraging
reflection-in-action and reflection-on-action, is prospective in nature as it
occurs prior to the client interview, meaning that the student is reflecting on
the impact that they themselves can have on the interviewing process. This
prospectivity can help to reduce unintended influence before that influence
arises, rather than current models of reflection which are, generally, ex post
facto. An optimal methodology for teaching students how to address their
implicit bias using the proposed reflective cycle is CLE, namely live-client
clinics. Generally, students in clinics are engaged in community lawyering,
which is concerned with disrupting the status quo and promoting social
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change.'” Central to this theory is the lawyer-client relationship, which our
model seeks to enhance by providing lawyers with a reflective cycle that
promotes the lawyer-client relationship by minimising the lawyer’s bias.

Given the emphasis on reflective practice in various disciplines and
professions, our reflective cycle can be applied to any form of experiential
education where the client is a source of knowledge acquisition. However,
empirical research is required to test the effectiveness of this theoretical model
in relation to addressing implicit bias.
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