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Introduction: the Problems of Citizenship

‘The fundamental deprivation of human rights is manifested first and above all in the
deprivation of a place in the world which makes opinions significant and actions
effective.” — Hannah Arendt'

Deprivation of citizenship is one of the most extreme powers available to states today, described
as a ‘punishment more primitive than torture.” There is an emerging trend towards deprivation of
citizenship as a counterterrorism measure in Europe and particularly the United Kingdom (‘UK”)
to uphold national security.® Any British person who is presumed to have another nationality can
be stripped off their British citizenship as long as the Home Office is ‘satisfied’ that it is for the
conducive to the public good.* The legislation has shifted towards granting the executive body
more authority, raising debates about what citizenship means and how it should be assigned.

Citizenship deprivation decisions have become a recurring topic in the United Kingdom (UK),
with reports highlighting rising cases and concerns over statelessness and lack of due process.’
Over one thousand citizenship deprivation orders have been decided, rising from single digits in
the early 2010s before rising sharply to approximately 148 cases in 2017, and reaching over 300
in 2022; reflecting a significant overall increase over those years.® Assumed as a secure right,
citizenship is swiftly becoming a revocable privilege, particularly in national security cases. In
response to 9/11 and the London bombings, various countries have implemented
counterterrorism measures, including citizenship deprivation. Recently, states have been
developing citizenship deprivation rights, particularly for dual nationals involved in terrorist
organisations; the UK emerging as a leading jurisdiction due to its extensive use of deprivation
powers, a higher number of cases than most countries, and a significant discretionary policy that
may become an international reference point.’

The UK Home Secretary has long held the power to deprive citizenship, but currently exercises
this power with wider discretion through internal assessments without judicial oversight, treating
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it as an administrative power; a significant development from earlier eras.® Although deprivation
laws date back to 1914, the practice has been largely dormant until the 2000s: the last case of
deprivation was in 1973.° Further, he 1914 laws only involved naturalised citizens, an additional
acquisition of citizenship obtained through an application process rather than
ethnicity/birthplace. '

However, from the 2000’s the laws shifted to broaden the profile of individuals such as British-
born dual nationals that can be subjected to deprivation, and the threshold of deprivation have
been lowered. This change affects dual nationals or individuals with non-British heritage, as it is
prohibited to remove citizenship if such deprivation would render an individual stateless. Studies
have suggested that many of those affected by deprivation cases are Muslims with South Asian,
Middle Eastern or North African ancestry, including UK-born individuals and Albanian
nationals. This is likely due to increasing counterterrorism measures targeting these communities,
with the prevalence of dual nationality among them possibly contributing to their
circumstances.'' In 2014, at least five of the 18 individuals with deprivation cases were British
born, where all five cases held dual nationality.'? Significantly, the Immigration Act (‘1A”) 2014
section 66 has made it possible to render an individual stateless with deprivation decisions. Since
2014, approximately 1048 citizenship deprivation orders have been made.'*> With recent changes
in the framework, it is reported that ‘two in five people in England and Wales from an ethnic
minority background could become eligible to be deprived of their citizenship without
warning’."

This article explores the legal, ethical and human rights challenges arising from the UK’s
citizenship deprivation policy and its alignment with international law particularly on deprivation
decisions occurring due to the ‘conducive to the public good’ as its main focus. It critically
evaluates whether the current legislation upholds or undermines human rights and legal
principles, through legal analysis, case studies and theoretical perspectives. The article will
discuss how citizenship can be a tool for indirect discrimination, and the necessity of upholding
human rights standards in the light of state power and security policies. This article begins by
outlining the legal framework of citizenship deprivation in the UK by analysing the history of
citizenship deprivation and exploring the power shift from the judiciary to the Home Secretary
to illustrate the exclusionary policies rooted in the colonial history, alongside the weakened legal
safeguards against arbitrary deprivation through case law and legislation. A study of Shamima
Begum’s case will highlight the legal issues arising in practice. Her recent claims have become
a central example of how deprivation laws are applied in high-profile national security matters,
where it provides a perspective through the legal and ethical considerations and implications of
deprivation powers in practice. Importantly, her case highlights the intersection between
domestic nationality laws and international legal obligations to the right to nationality, where it
provides an area of analysing the UK’s current stance on international human rights norms.
Notably, it does not make any judgments towards Begum’s conduct and is instead an analysis on
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points of law, as the case exemplifies the broader trends in the deprivation law and the legal and
human rights implications of citizenship deprivation decisions in practice.

Subsequent sections critically examine the ethical and human rights implications of citizenship
deprivation powers. The article considers the political ethics on rights attached to citizenship with
also analysing human rights law and international frameworks to answer whether the UK’s
position is consistent with international law and comparative analysis between the policies of
other countries. The article aims to answer whether the UK’s approach prioritising national
security over fundamental human rights securitises the current legislation and whether the current
safeguards can pose risks to fundamental rights. By examining these challenges this piece will
shed light on whether the current policies are discriminative.

Finally, the article analyses the current changes towards citizenship on the impact of globalisation
and discusses citizenship deprivation in a broader context, comparing the UK’s current position
with the global shift in defining citizenship. Global trends such as increased migrations, digital
nomadism and economic citizenships have established a complex state-individual relationship
while also introducing notions of post-nationalism. The article includes a discussion around the
justification and the necessity of reform with an analysis on the post-national citizenship models
and the British citizenship, to address how the UK can align with international law and
globalisation, and enhance legal certainty and uphold democratic values. It concludes by
reflecting on the long-term societal impacts of citizenship deprivation, and the re-emphasise on
the urgent necessity for reform towards citizenship policies.

Legal framework for citizenship deprivation in the UK

This section will explore the historical developments of British nationality law to provide an
analysis of the underlying factors behind deprivation practices; illustrating how deprivation
powers have remained as a determining force in the background during the development of the
current legal and political frameworks.

Origins of British Nationality Legislation

British nationality law originated from the concept of ‘subjects’ under feudal rules."” Rather than
a citizen, the relationship of each individual was governed by law governing soil, ius soli, and
defined by allegiance to the Crown.'® Thus, anyone born within the Crown’s border, including
colonial territories, would become a British subject through their connection with a colony and
self-governing dominion.'” This status granted rights such as passports and consular protection,
but did not ensure equal rights across British territories.'® The subjects’ movement across the
Empire was restricted based on their colonial origin.'” This suggests existence of deprivation
from the beginning, though in different forms. To bring a standard nationality status alongside a
naturalisation procedure, the British Nationality and Status of Aliens (‘BNSA’) Act 1914 was
introduced. This was the first introduction of deprivation law, with powers to revoke
naturalisation certificates for misconduct such as disloyalty to the crown or fraud, and applicable
only to naturalised citizens.”” Subsequently, BNSA 1914 was amended to involve the Home
Secretary in deprivation decisions, as it was argued that extensive powers were essential for
efficiency during war time; particularly targeting individuals with German origin.*' This indicates
an early precedent for connecting national security and exclusion. The word citizenship was used
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for the first time in the British Nationality Act (‘BNA”) 1948 under the concept of subjecthood,
although it retained the 1914 deprivation rules. Subsequently, the Commonwealth Immigrants
Act (‘CIA’) 1962 allowed the British and Commonwealth citizens freedom of movement,
residence and work in the empire, which raised concerns from the state with the rise of
immigration especially from Asian and African territories.”> As a result, CIA 1968 was
introduced for immigration controls, restricting Commonwealth citizenship to those born in the
UK, due to growing debates around race and colour following the independence of Asian and
African nations.”® Furthermore, the Immigration Act 1971 was implemented, which established
the concept of ‘partiality” — where individuals meeting the conditions of residency, marriage,
registration, ancestry or birth would be free to reside in and enter the UK, maintaining the
hierarchal citizenship structure.**

Consequently, the BNA 1981 replaced BNA 1948, introducing three types of citizenships: British
citizenship, British Dependent Territories citizenship, and British Overseas citizenship, which
established the strength of an individual’s connection to the UK; so as to limit the number of
individuals who can acquire nationality or right to abode while also aiming to create a structured
nationality framework.”® Although the act introduced three main citizenships, it retains overall
five forms of British nationality including, British subject and British protected person.”®
However, while nationality indicates the legal status of an individual to a state under international
law, this is not the case in the UK, as the BNA 1981 indicates that individuals can hold
nationalities without having rights provided from citizenship.”’ Distinctively, UK law
distinguishes between ‘nationality’ and ‘citizenship’ where an individual may be legally
connected to the state without receiving the full rights of a citizen: thus allowing the state to
maintain ties with former colonial subjects.”®

Overall, the developments illustrate the discriminatory colonial elements in the citizenship
legislation as the acts were reinforced with a racial aim, particularly to exclude diverse
immigration.” Naturalisation under BNA 1981 requires language and residency qualifications,
but lacks an integration process, with deprivation powers instead used to enforce ‘British

values’.*°

The Current Legislation: expansion of power

The current deprivation laws are contained in section 40 of the BNA 1981, which grants the
Home Secretary the power to deprive citizenship for fraud, which includes false representation
and concealment, covering deliberate dishonesty and omission of facts,’’ such as nationality or
date of birth to meet requirements of asylum.** Disloyalty, disaffection towards Her Majesty
conduct or trading with the enemy can also justify deprivation.** The Home Secretary must find
deprivation is ‘conducive to the public good’ while preventing statelessness.’* However, the sole
reason of deprivation can also be because it is not ‘conducive to the public good’ as per section
40(2) of the BNA 1981. No statutory definition exists for ‘conducive to the public good.’, but the
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Home Office includes threats such as terrorism, serious organised crime or ‘unacceptable
behaviour.”*® For instance, serious organised crime and sexual offences by the members of the
Rochdale grooming gang constituted ‘unacceptable behaviours’ where four members of the gang
were deprived of their citizenship.’® Under the BNA 1981 and the Special Immigration Appeals
Commission (‘SIAC’) Act 1997, individuals can appeal deprivation decisions.”” While the
Tribunal deal with cases concerning fraud, appeal cases concerning national security or
deprivation are dealt with by the SIAC subject to different procedures.*® SIAC appeals may
involve a closed evidence process, restricting access to appellant for national security reasons.*
A special advocate is appointed independent from the appellant’s instructions to review the
evidence and argue on behalf of the appellant where contact with the appellant is also
prohibited.*

After 9/11, citizenship policies were reviewed to prevent terrorist-affiliated citizens from
returning and posing threats.*' In 2002, a White Paper was proposed to update deprivation
procedures stating that even though the UK is one of the countries that have ‘responded
successfully to diversity’, the community cohesion was weak, and therefore deprivation laws
were required to be revisited to implement the significance of British citizenship.** This was
illustrated through the example of a dual national being involved in a terrorism or a war crime
who obtained the British citizenship through concealment of facts.”* It was promoted to
implement deprivation powers as a means of condemning such crimes to reiterate the UK’s
position regarding eligibility for citizenship.**

As a result, the Nationality, Immigration and Asylum Act (‘NIA”) 2002 amended the BNA 1981
to include British-born citizens and the test was amended to include a person who ‘has done
anything seriously prejudicial to the vital interests of the United Kingdom or a British overseas
territory’ and included forms of British nationality.* It was believed that this amendment
resolved a discrimination issue between naturalised citizens and British-born citizens to achieve
equality through levelling down, as the present law categorised naturalised citizenship as second
class.*® However, the Act did not provide a resolution, as it “simply creates a new form of
discrimination between British citizens by birth who hold no other citizenship and British citizens
by birth who happen to hold the nationality of a second country as well, maybe by birth, maybe
by subsequent acquisition”.*’ Additionally, it raised the question of whether the Home Secretary
being ‘satisfied” was sufficient for deprivation decisions and whether ‘seriously prejudicial’
created uncertainty in the law.* However, it was asserted that particularly on national security
cases, the subjective view of the Secretary of State is the best assessment and this does not
facilitate arbitrary use of power, therefore maintaining the subjective wording.*’

This is illustrated in 4bu Hamza v Secretary of State for the Home Department,” where a person
was detained by the British forces for offences such as inciting violence accompanied with the
request of extradition to the United States for further charges. Subsequently, he lost his Egyptian
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citizenship, following his hateful and radical statements. This led to a deprivation order by the
Home Secretary, although this was unsuccessful due to the appeal made to the SIAC on being
stateless following the order being upheld.’' This case evidences how deprivation became a new
method of penalisation, particularly towards dual nationals, even for offences involving hate
speech, which raises concerns on discrimination.’* During the proceedings of Abu Hamza, the
final deprivation order was unsuccessful as there was also a pending appeal; therefore, in 2004
the law was amended to enable deprivation orders to be applicable even with ongoing appeals.>

The shift towards expansion in powers started from the Immigration, Asylum and Nationality
Act 2006 as it changed the deprivation test back to ‘conducive to the public good’, thus lowering
the threshold of deprivation following the 2005 London bombings.>* This caused the same
concerns from 2002 to be raised by the Joint Committee on the Human Rights (‘JCHR”), to
question whether there are adequate safeguards to prevent arbitrary deprivation as it was
illustrated that even verbal comments can constitute terrorism with the new test.”® The subjective
nature of deprivation grounds may increase arbitrariness, as decisions rest solely on the Home
Secretary’s satisfaction, raising concerns about discrimination against dual nationals.’® Thus, the
committee declared that the new test has insufficient safeguards against arbitrary use of power
and potential incompatibility with international law.’” The government response followed the
same arguments provided in 2002 discussions, and asserted that there are safeguards such as
section 40(4) of the BNA 1981, which prevents statelessness, and further safeguards such as the
Race Relations Act 1976 alongside section 44 of the BNA 1981.%®

A significant change can be seen from the IA 2014 section 66, as it amends the BNA 1981
safeguard to allow rendering an individual stateless resulting from a deprivation decision. The
amendment followed the case of Secretary of State for the Home Department v Al Jedda,’where
a naturalised British citizen lost his British citizenship under the BNA 1981 due to terrorism
allegations. In his appeal, he argued that the decision made him stateless because his Iraqi
citizenship was revoked due to Iraq’s prohibition on dual nationality upon his naturalisation, and
questioned the Home Secretary’s authority to legislate on Iraqi nationality law. SIAC rejected
the claim, affirming his Iraqi citizenship.®® However, the Supreme Court (SC) overruled this,
concluding that he was not an Iraqi citizen and the Home Secretary’s decision should consider
whether any nationality was available to him.°" Therefore, the IA 2014 amendment clearly
illustrates the relationship between the executive and law making as the executive’s broad powers
enables for the law to be shaped by government policy.**
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The Nationality and Border Act (‘NBA”) 2022 allows citizenship deprivation without notice if
correspondence details are unavailable or for security reasons.® It was assured that this Act does
not impact the statutory right of appeal against deprivation decisions as appeal rights would be
explained when contacted by the Home Secretary.** Over 300,000 signed a petition against the
Bill, arguing that it enables arbitrary power and restricts appeals.®® Notably, appeals have time
limits where for notice of appeal for Tribunals changes from 14 to 28 days depending on the
location of the individual meanwhile appeals to SIAC changes from 10 to 29 days and can even
be 5 if an individual is detained.’® In prior judgments, it has been emphasised that notice of a
decision is required as the individual subject to the decision must be in a position to appeal.®’
However, the government argued that this could expose THE UK to security risks if an individual
involved with terrorism was not deprived of their citizenship due to an inability to notify them.®®
Ultimately, judicial safeguards were introduced as an amendment where SIAC would consider
the decisions of the Secretary not giving notice to an individual.*’

Case Study: Shamima Begum

Background

Shamima Begum, born and raised in the UK, held a ‘provisional’ Bangladeshi citizenship through
her parents, where the citizenship would lapse if not taken up at the age of twenty-one in
accordance to sections 5 and 14 of the Citizenship Act 1951. At age of fifteen, she travelled to
Syria and married an ISIL member, joining the militant group. She was later found in a refugee
camp by a journalist which led to widespread media coverage.”” On 19 February 2019, the Home
Secretary revoked her British citizenship, due to national security.”' Begum appealed to SIAC,
challenging the deprivation order and the denial of her leave to enter (LTE) request to participate
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in her appeal.”” SIAC concluded that she remained a Bangladeshi citizen under Bangladeshi law

and was not stateless at the time of deprivation despite the arguments about lack of connections
to the country.” It was held that her citizenship by descent was unaffected by the Bangladesh
Citizenship Act and Government actions, where Begum therefore could request for a judicial
review for Bangladesh’s decision.”

The Court of Appeal (‘CA’) vs the Supreme Court (SC)

The CA overturned this, holding that SIAC must assess the merits, not just legality, of the
decision.” It ruled that Begum’s presence was essential for a fair trial, emphasising that legal
fairness should override security concerns, and her permission to leave to enter should be
granted.”® Subsequently, the SC overturned this decision, ruling that SIAC appeals are limited to
judicial review and do not include full merit assessments.”” It affirmed that national security
assessments is with the executive, and procedural fairness does not immediately override security
concerns.”® Similarly, upholding extraterritorial human rights was held to be a discretionary
exercise of the Home Secretary.”

Begum later appealed, claiming trafficking victim status and alleging the Home Secretary
breached human rights obligations.** SIAC acknowledged a ‘credible suspicion’ of trafficking
but ruled it was not a mandatory consideration overriding national security, even though the state
had failed its protective duties.®' In February 2024, the CA dismissed the appeal, reaffirming that
mere suspicion was insufficient for a violation of human rights and national security
considerations outweighed considerations on procedural fairness, the Equality Act 2010 and the
proportionality of the decision.® This was the last decision for Begum’s litigations, as SC refused
to hear the case.®

Analysis

These rulings impact on the application of the BNA 1981, interpretation of statelessness, and
human rights. Through Begum, we can infer that individuals can become de facto stateless
without being afforded any considerations on their rights.** This decision may also bring a
different perspective in the aspect of the best interests of a child, as the executive did not correlate
Begum’s age during the process, and prioritised national security over the individual human
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rights, despite the credible suspicion over her trafficking.*> United Nations (‘UN’) experts
stressed that any question of ‘consent or voluntariness, or use of force, deception or coercion is
irrelevant, where the victim of trafficking is a child.”®® Although de facto statelessness was
acknowledged, the court found this irrelevant as it was not de jure statelessness.®” This overlooks
the humanitarian implications on an individual, as Begum was refused entry to Bangladesh,
preventing her from access to legal protections from any state. UN discussions recommends that
de facto statelessness should be recognised as stateless de jure, emphasising that de facto stateless
individuals also lack an effective nationality, therefore they should have the rights to be a citizen
of a contracting state as a fundamental right.*®® The United Nations High Commissioner for
Refugees (‘UNHCR’) encourages states to provide protection to de facto stateless persons.®
However, Begum made it clear that UK immigration law inadequately addresses the unique
challenges faced by the de facto stateless persons. The decision favours strict adherence to
statutory exercise over the protection of individual rights, which brings questions on how future
cases will be affected.

Furthermore, the judgment goes beyond setting a precedent for citizenship deprivation. It
establishes that the executive is the key decision-maker when it comes to establishing thresholds
to determine threats to national security, thus highlighting its importance in the constitutional
concept of separation of powers.’® Reforms granting the executive significant authority to classify
individuals as dangerous and to strip them of their citizenship without providing adequate
safeguards suggest the decreasing role of the judiciary, demonstrating that the executive have the
power to use legislation to justify their decisions and even go as far as changing the law in the
process.”’ Consequently, citizenship deprivation has become a tool fit to grant the executive
broad powers and these cases institutionalises the power over its citizen.”* Significantly, this
depicts how politics of fear can be utilised to justify their decisions in the process of
securitisation, even undermining principles of equality.”> Using national security, the executive
has the power to override democratic values and constitutional principles, particularly of an
individual’s right to a fair trial.” The procedures of closed evidence further threatens the right to
a fair trial and may violate the UKs treaty obligations.”

There is no doubt that there is a risk of security when considering the possibilities of returning
an individual associated with terrorism in their home countries. However, the risk assessment
should depend on a case-by-case basis as at present individuals who have different degrees of
conduct are receiving the same treatment.’® In a domestic prosecution, criminals have the
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opportunity to defend themselves, while this is not the case for individuals such as Begum.”’
Citizenship deprivation has become a counter-terrorism tool preferred over using the UK’s
domestic criminal justice system for dual nationals. This may be regarded as discriminatory if
we ask the question what would happen if an individual with only British heritage committed the
same crimes abroad.”® Moreover, Begum illustrates how the principle of ‘effective nationality” is
being applied to establish a lack of meaningful connection to the UK for individuals such as
Begum, through the Nottebohm principle.” Under this principle, the nationality of an individual
was ascertained through their genuine connection to a state.'® This is being used, combining it
with immigration law where states question whether someone’s nationality is effective, resulting
in decisions made by political influence rather than legal principles.'” Similarly, the UK
government claimed that Begum’s actions opposed British values. Although there is no strict
definition as what is meant by British values, it shows that citizenship is politically shaped and
can be contested, which raises concerns about how nationality is defined and whether it is being
applied fairly or selectively.'®*

Although Begum concerned national security, the judgments can extend to fraud cases, restricting
the appellate tribunal’s ability to review deprivation decisions fully.'” The CA considered
whether the judgments in Begum would apply to fraud-based citizenship deprivation appeals
when it comes to whether SIAC can conduct merits-based reviews.'** The Court confirmed that
SIAC can make factual findings but must respect the Home Secretary’s national security
assessments.'> However, uncertainty remains regarding section 40(3) fraud cases, particularly in
the First-Tier tribunal appeals on determining the scope of merits-based appeals; which can create
am une(()lual system where some deprivation orders are more open for challenge compared to
others.'”

In conclusion, the discussion above reveals that UK’s deprivation laws are deeply influenced by
its colonial history and has evolved to reflect exclusionary policies through the expansion of
executive powers. Begum exemplifies this shift, as it demonstrates the expansive powers vested
in the executive without judicial oversight, raising concerns about fundamental rights,
statelessness and discrimination which will be discussed further.

Ethical and human rights challenges

Although citizenship deprivation is categorised as an administrative procedure, its effects go
beyond the individual, impacting the very concept of citizenship itself and international relations.
Following legislative reforms, this section critically explores the UK’s deprivation of citizenship
powers through analysing political ethics, key human rights law and international instruments to
consider the implications of prioritisation of national security in nationality laws. Significantly,
it also analyses the adequacy of international legal standards on issues of nationality and
protection of statelessness.
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The Universal Declaration of Human Rights (‘UDHR’) is the first international document to
establish that all humans should have fundamental rights by virtue of their humanity.'”” The right
to a nationality is also included, alongside prohibition of arbitrary citizenship deprivation.'®®
While not legally binding, the UDHR, and other international treaties, remain as a fundamental
bedrock in the creations of binding international treaties.'®

Arendt famously argued that rights belonging to individuals based on their humanity is
‘paradoxical’.!"” Instead, she argues that fundamental rights are provided by ‘right to have rights’
through political membership.''! Without citizenship, one’s opinions and actions lose political
meaning, leading to social exclusion.!'? Thus, political participation is viewed as the core of
citizenship.'"* Lord Wilson acknowledged this, by stressing the ‘evil of statelessness’ to illustrate
that citizenship is the connector of all rights.''* Since Arendt, her theory has been expanded by
scholars who argue that political participation is not sufficient without meaningful social
inclusion through being recognised as an equal member in the society.''” On the other hand, the
government has repeatedly emphasised that British citizenship is a privilege rather than a right.''®
This reflects the fundamental relevance of Arendt’s theory to understand the dimensions of
citizenship deprivation, where citizenship becomes the condition to exercise rights.

Application of the European Convention on Human Rights (‘ECHR’) and the balancing of rights
and security

Although the ECHR does not identify a right to nationality, other Convention rights may be
engaged by citizenship deprivation (private and family life, freedom from torture and the right to
a fair trial). Since 2002, the JCHR has raised concerns about potential incompatibilities with the
ECHR."” These concerns centre on fairness, discrimination and extraterritorial application of
rights. Considering that the legal framework has remained unchanged, this signals the possible
tension between UK’s international obligations and domestic law.

Concerns arise under article 6 ECHR due to the use of closed evidence proceedings in SIAC
appeals.''® This raises questions whether courts provide sufficient procedural safeguards. AF (No
3)!"? established that individuals must be provided with sufficient information for effective
representations and ensure a fair trial particularly in merits-based appeals.'*® As Begum illustrated
that deprivation appeals are judicial reviews, this suggests that there are no domestic safeguards
available.'?!
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Beyond procedural concerns, deprivation decisions can interfere with private and family life,
under article 8 ECHR.'* Although the government argues that deprivation decisions are
proportionate given the high thresholds,'* this remains questionable. The test ‘conducive to
public good’ lowers the threshold with its ambiguity, widening the scope of application compared
to previous tests.'** Deprivation practices may also breach article 14 ECHR (freedom from
discrimination) as it is primarily applied to dual nationals.'” The government argues that this
approach does not engage article 14 as it is based on a legitimate objective of protecting state
interests.'”® Arguably, this illustrates the existence of a two-tier citizenship, undermining
citizenship equality.'?’

Significantly, deprivation decisions affecting individuals abroad may raise issues under articles
2, 3 and article 8 ECHR.'*® The JCHR argues that ECHR must be applicable regardless of
physical location.'” However, the UK maintains that these rights would not be engaged as the
extent of these rights are strictly territorial."** In K2 v UK,"' the courts accepted that the UK had
no jurisdiction abroad and there is no obligation to facilitate domestic appeals, despite the article
8 and 14 claims. The only exception under article 8 would be if the deprivation is directly
impacting the individual’s family in the UK."*? The overall reasoning by the government has been
described as ‘wishful legal thinking’, because deprivation is a deliberate action that directly
impacts the rights of an individual.'"*> While memorandum of understandings is suggested as
protective measures, their effectiveness is limited, particularly when recipient countries have
poor human right reputations.'**

In Al-Skeini v UK,"* jurisdiction abroad was limited to physical or armed state control over a
particular territory, thus, non-applicable to deprivation cases. In contrast, the ECHR was applied
abroad in Soering v UK,"*® where domestic extradition directly risked an individual to the threat
of execution. The CA recognised Soering in R v Special Adjudication, holding that ECHR may
apply abroad if a domestic decision results in a foreseeable ECHR violation."*” It is argued that
since deprivation decisions are made within the UK and contributes to exposure to potential
human right valuations, Soering should apply as well.'** Arnell refers to ‘functional jurisdiction’,
where states maintain their legal control over citizens by virtue of their nationality.'* Nonetheless
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in Begum, extraterritorial application was rejected as she was already abroad.'’ This implies that
a deprivation order to an individual who is already abroad is not similar to the direct extradition
to a jurisdiction with the death penalty, as in Soering. Thus, it is worth questioning the territorial
scope of the ECHR when deprivation of citizenship affects an individual’s access to state
protections, and exposes them to potential harm. This raises broader questions about the extent
to which fundamental human rights should apply, and whether they can extend to individuals
associated with terrorism. There is no publicly available data revealing the number of deprivation
cases to individuals abroad since 2014, which creates difficulty assessing whether appeals from
abroad are successful,'*' with Begum being the most notable unsuccessful case. This may suggest
neo-colonial tendencies, modernising exile, as the focus on deprivation powers to individual
abroad appear to mitigate any human rights claim that may arise within UK.'*?

Other international regulations on citizenship

The UK has signed both the 1954 Convention Relating to the Status of Stateless Persons (1954
Convention) and the 1961 Convention on the Reduction of Statelessness (1961 Convention).'*?
While the 1954 Convention provides definitions and protections regarding statelessness, the 1961
Convention imposes obligations on states to prevent statelessness through prohibition of
citizenship deprivation leading to statelessness.'** However, this is subject to exceptions, as it
permits states to retain their right to render statelessness when a person ‘has conducted himself
in a manner seriously prejudicial to the vital interests of the State’.'*® The UK has claimed on
several occasions that all of their legislative reforms are in line with both conventions, even with
the IA 2014 allowing individuals to be rendered stateless through relying on the 1961 Convention
exception.'*® However, this might be problematic because the UK removed this power through
both NIAs, and later regained power through the 1A 2014."*” Thus, one could argue that the right
to retain may be indefinite; however, the reintroduction of such power may fall outside of this
scope and be unlawful, as it could contradict the Convention’s main purpose of reducing
statelessness.'*®

Particularly in relation to the NBA 2022, the UNHCR has raised concerns regarding the provision
on revoking citizenship without notice, stating that such measure may breach the UK’s
obligations under the refugee conventions.'® It claims that NBA 2022’s requirement to find a
first safe country to enter is not a principle deriving from international law, which shifts
disproportionate responsibility onto poorer nations and is against the cooperative nature of the
refugee conventions.”® This is relevant to deprivation cases where individuals are facing
statelessness, raising implications for refugee status and protection resulting from the deprivation
of citizenship.

Despite these conventions, significant gaps still exist in international law to accommodate the
practicalities of statelessness.'”! A stateless person is someone who is not considered as a national
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by any State under the operation of its law, de jure statelessness, under the 1954 Convention.'*
De jure statelessness excludes de facto statelessness, where individuals who have legal
citizenship status, but are unable to enjoy their rights of citizenship.'> Therefore, it has been
recommended to expand the responsibilities of United Nations (‘UN’) agencies regarding de
facto statelessness by prioritising policy work and strengthening country operations.'**

In Pham v UK,"” the UK reaffirmed their focus on strict legal interpretations of the 1954
Convention, by only recognising de jure statelessness. This strict application also extended to
Begum, as practical possibilities of being admitted was not considered; thus they did not assess
de facto statelessness.'*® These examples indicate how citizenship deprivation may constitute a
‘de facto sanction’ on individuals abroad; where they are in a legal gap because no protections
are afforded to them from the 1954 Convention and there are no state obligations to address this
protection gap."”” Pham and Begum illustrates Arendt’s’ notion on fragility of rights, where rights
are dependent on recognition from a state, highlighting the connection between rights protection
and citizenship. Furthermore, customary international law may be infringed by the UK, because
deprivation decisions made abroad inevitably affect the receiving state, even damaging the UK’s
international relations.'” A country has an obligation to readmit its own nationals if they are
expelled or deported from another country and citizenship deprivation only for deportation is
impliedly prohibited.'>® Arguably, any state is entitled to dismiss deprivation decisions and return
that person to the UK, and failure to readmit individuals could violate the sovereignty of the other
country.'® Subsequently, the UK has responded by refusing the existence of customary
obligations in respect of re-admission, even though the UK has acknowledged the duty to admit
denationalized citizens in previous matters.'®" Overall, this indicates how the UK is selectively
applying international obligations with restrictive interpretations to preserve national interests
where human rights are positioned in the background. These imbalances are prominent in cases
involving national security.

Security over human rights

As seen above, imbalances in the application of international obligations suggest that deprivation
powers are dominantly used against individuals abroad, particularly due to national security. This
may suggest that the rest of the world is an open ground for the UK to expel unwanted citizens.'®?
This may not be satisfactory, as the threat they pose will not reduce, because British interests are
not refined to territorial borders.'®* Globalisation has led to terrorist activities to spread virtually,
expanding the reach of these groups.'®* Consequently, other countries have criticised the UK’s
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current deprivation practice as uncooperative, for shifting responsibility onto other nations, which
may create tension in UK’s international relations.'®® Importantly, the UK is signatory to various
treaties that obligates states to either extradite or prosecute individuals involved with
international crimes.'® Thus, depriving citizenship due to national security instead of
investigating and prosecuting war crimes committed by their nationals, weakens accountability
and may violate state obligations alongside human rights law obligations.'®’

Instead, state power is being conceptualised to establish citizenship deprivation as a ‘penal
sanction’ to crimes against national security.'®® While domestic criminal justice gives the
opportunity to criminals in order to defend themselves and be subject to high thresholds,
individuals who are associated with terrorist groups abroad do not have the same protection.'®’
This does not mean that individuals affiliated with terrorist groups are excluded from all legal
protections, as they may still be involved in armed conflicts, where Article 3 of the Geneva
Conventions provides fundamental protections for such individuals and implies state
responsibility.'”

Realistically, it is impossible to deny that individuals involved in terrorist groups may pose a risk.
However, generalising this risk across all individuals creates disproportionate outcomes where
all individuals associated with these groups receive the same treatment, even if they are not
directly engaged in violence.'” This contrasts with domestic criminal justice systems which rely
on tailored prosecutorial and security measures.'”* This strict view may even pose risks to
individuals who may have been victims, where reparation can be appropriate instead.'”® For
example, repatriation is increasingly becoming important in European countries such as the
Netherlands, where courts are increasingly holding governments accountable for welfare and fair
trial processes for individuals abroad.'’”® Although repatriating nationals is not obligatory,
positive obligations can exist if the state inaction amounts to ‘de facto exile’.'”” These approaches
highlight the significance of repatriation of individuals for re-integration in the community,
particularly women and children, considering the deteriorated conditions of many camps. Not
repatriating certain individuals may prolong the risks of new humanitarian law violations, and
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exclusion may lead to further radicalisation.'”® However, the UK emphasises the difficulty of
prosecuting individuals abroad in domestic settings due to difficulties of obtaining sufficient
evidence to secure a conviction.'”’ Accommodating these individuals also incur public costs.'”™
Nonetheless, it is argued that human rights should not be ignored considering the relatively few
number of these cases.'” Domestic measures might still be effectively used to establish
proportionate measures, while still preserving national security through re-integration of
repatriated individuals.'*

Another important finding is that citizenship deprivation may be counterproductive, arguing that
short-term policy decisions are more likely to lead to long-term security issues which can
ultimately undermine human rights.'"®! Moreover, because deprivation mainly targets ethnic
minorities, this may lead to marginalisation, which is one of the causes of radicalisation.'™?
Penalising individuals through immigration law for their crimes creates a social fragmentation
indicating foreigners pose greater threats and are undeserving of equal protection as mono-
citizens.'® Consequently, this creates suspicions towards ethnic minorities within the community,
contributing further to marginalisation.'®* Significantly, Begum highlights the role of the media
in depicting certain individuals as threats to social order as a method of securitisation, which
leads to dehumanisation and justification of deprivation decision despite concerns on being
trafficked and victimised as a minor.'® The media strategy legitimises the exclusion of dual
nationals, thereby fostering wider support for citizenship deprivation policies that enables
expansion of state powers.'®

Nonetheless, the gaps in international law plays a significant role in the UK adopting such
citizenship policies. International law itself creates two conceptions of citizenship, where
citizenship is either seen as an equality or a privilege, as undermining equality may be
proportionate in exceptional measures.'®” With such a dilemma, it is arguable whether real
protection can be ensured. This is argued through exploring the denial of voting rights for
prisoners, where their social and political standing in the community is undermined, indicating
how laws such as UDHR is insufficient in practice.'®® This approach also reflects on to stateless
individuals as the current law does not consider broad notions such as their social standing and
instead views it as a legal issue focused on whether an individual is holding nationality or not.'®
If human rights existed by virtue of only humanity, then in cases of de facto statelessness the
equalities should exist, which is not the case in current practice.'”
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Importantly, all these elements suggest the existence of erosion of the rule of law due to the broad
powers the UK has adopted.'®! While, negativity is expected towards individuals who have been
involved with terrorism, the impact of these policies goes beyond Begum, as this illustrates
citizenship has become a privilege, ultimately coming back to Arendt’s concern at the start of the
discussion above. Therefore, it is significant for current laws to be reassessed to adhere to
international human right notions and for citizenship to entail beyond legal governance.

Globalisation and reconsidering the UK’s approach to citizenship

This section examines how deprivation powers relate to broader notions of global citizenship
norms by examining post-nationalism and the evolving tension between state sovereignty and
globalisation. Globalisation is a layered phenomenon with political, economic, socio-cultural and
technological aspects.'®* Inevitably, these layers impact citizenship by blurring conventional
boundaries of identity and belonging with the rise of global mobility, capital flow and digital
connectivity.'”* As individuals engage with different cultures simultaneously, this challenges the
cohesion of communities and raises questions about the meaning of citizenship.'*

Additionally, multinational organisations such as the World Bank and their impact on economic
globalisation reinforced the notion that state sovereignty is diminishing when considering the
influence of these organisations on domestic economic policies.'”> The effects of economic
globalisation have also reshaped the acquisition of citizenship. In countries such as Malta and
Portugal, citizenship has been commercialised through ‘investor visas’ that fast-track wealthy
individuals to residency or citizenship.'*® Tying citizenship to wealth rather than to notions of
identity or democratic participation reflects a broader shift towards using citizenship as an
exclusionary tool.'”” With deprivation policies potentially risking the creation of a second-class
citizenship, this marketisation arguably supports the perception that citizenship is becoming a
privilege.

Nationality extends beyond political boundaries and legal status; it represents identity and
history.'”® Thus, citizenship definitions reveal how states perceive diversity: fixed criteria tend to
frame it as a threat whereas flexible definitions embrace diversity as a sign of a state’s
adaptability.'”® Gradually, citizenships are failing to deliver core democratic values such as
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equality, freedom and political engagement.2’ Therefore, an ethical notion of ‘global citizenship’
has developed as a form of moral responsibility rather than a binding legal status, defining global
citizens as individuals who uphold values such as social justice and human rights universally
although interpretations of social justice and rights may vary widely across cultures and legal
systems.*"!

International law increasingly recognises these values and treats citizenship as a matter of
individual rights, gradually limiting state sovereignty.’”> With global organisations and
international human rights frameworks, a universal sense of belonging is created.””
Consequently, citizenship becomes the core element where states exercise their sovereignty,
through controlling acquisition and deprivation of citizenship.?** Notably, the shortcomings of
international law discussed above allows for domestic reassertions of sovereignty through
deprivation powers.

The European Union (EU) and Post-nationalism: a new citizenship model

These global developments engaged the ideas of post-nationalism, where individuals are active
holders of rights across borders, not just passive members bound to their state; as national state
is no longer the only source for an identity.”*® This is inspired by the creation of the EU and the
EU citizenship.?®® However, it would be unrealistic to assume that post-nationalism seeks to
replace sovereign nationality entirely, as it is more of a reflection of institutional transformation
of citizenship.*"’

Under EU law, every national of a Member State is also a EU citizen to reinforce European
integration.””® Nationality is still defined with domestic law and EU citizenship does not replace
national citizenship.””” However, EU citizenship brings various rights to Member State citizens
such as freedom of movement, work, consular protection, or to have political participation for
the European Parliament.?'® Therefore, EU citizenship has its own legal and political identity that
transcends national borders, based on a shared commitment of upholding shared political space
rather than identity.?'' EU citizenship partially reflects Arendt’s theory of ‘right to have rights’
by extending rights beyond national borders, yet its reliance on national legal frameworks
highlights the fragility of such rights for non-nationals.?'?

The rights attached to EU citizenship establishes an additional layer of judicial safeguards in
citizenship deprivation as it falls within the scope of EU law, overruling national decisions.*'* In
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Rottman,*"* the Court of Justice of the European Union (‘CJEU’) applied a proportionality test to

assess the impact of citizenship deprivation. These considerations extend to dual nationals, as the
CJEU held that EU citizenship cannot be dismissed solely on the basis of holding another
nationality.”"®> Similar protections have been recognised for third-country nationals, especially
those with caring responsibilities for a minor EU citizen.?'® Courts acknowledge the possible
legitimacy of deprivation in some cases, but they are not reluctant to intervene in domestic
laws.?!'” For example, the Court reminded us that national decisions must still meet a
proportionality test even when domestic law revoked citizenship for dual nationals living outside
the EU for 10 years and their children.”'® Overall, EU law is arguably adequately
constitutionalised to be considered autonomous, which can raise constitutional confrontation
from member states.*'* However, EU citizenship does not offer unconditional protection. Factors
such as national security or attempts to invoke EU law to claim residence rights purely in internal
situations can significantly limit the protection offered by EU law.?** Arguably, post-nationalism
fails to respond to the resurgence of nationalist citizenship policies by states, especially regarding
the rising European migration crisis.?*'

The case of the UK may serve to illustrate this point, as studies suggests the UK had a strong
national identity despite their former participation in the EU, and EU migrants still received
different treatment in the UK.*** This highlights the extent of impact that EU citizenship can
provide, signifying the necessity of cultural shift to change an internalised nationhood.*?’
Additionally, Koopmands and Statham’s study remains relevant to understand the persistence of
national frameworks for ethnic minorities.”** Their analysis of 1990s Britain revealed 86 per cent
of rights claims were directed at national institutions instead of supranational bodies.””> While
Britain’s multicultural model offers migrants political and social rights, the recognition of ethnic
minorities may reinforce fragmentation in the community.** This remains relevant, as persistent
use of national frameworks portrays post-nationalism as an aspirational idea for the UK. For
example, Brexit offers key insight on how migration can be one of the defining elements to
respond to globalisation by re-defining the national identity to distance from EU.??’ Furthermore,
critiques of post-nationalism often misconstrue it as a replacement for national institutions,
overlooking its potential as a complementary force derived from nationalism.**® Instead, post-
nationalism should be perceived as a critical foundation to identify and challenge exclusionary
practices embedded in the everyday lives of citizens.**’
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To fully understand why post-national or rights-based models have struggled to align with the
UK, it is important to revisit the historical context explored above, which shows that nationality
laws were influenced by immigration concerns and were enacted to govern existing populations
rather than to define a unified national identity. While many European states shaped their theory
of nationality through constitutionalism from the French revolution, the UK lacks a unified
nationality theory as it did not receive the same influence.”° Notions of nationality remains
ambiguous, shifting between British and UK identities where the UK itself is multinational.”*!
Therefore, citizenship is seen as a defining element of governance to define who abides with the
law, unlike the EU citizenship.”** Deprivation powers reflect this, by emphasising strict
governance and blurring the underlying elements of rights, belonging tied to citizenship.*** Even
after the BNA 1981 there is ambiguity, with the introduction of five categories of nationality.***
Therefore, the lack of a unified understanding of nationality enables the expansive use of
deprivation powers centred on security, as it is influenced by the historical legacies.**

Conclusion and recommendations for reform

Despite the recent increase in research about citizenship deprivation, particularly following cases
such as Begum and legislative reforms since the 2000s, there is still a degree of hesitancy
surrounding the topic, which might suggest that the area is still associated with historical
totalitarianism or is too political.*® This article critically examined the UK’s citizenship
deprivation laws to answer the main research focus: what ethical and human rights challenges
arise from the UK’s approach to citizenship deprivation and how does it align with international
human rights law? The analysis found that current deprivation methods raise significant concerns
on fairness, discrimination and the protection of fundamental rights.

Historical developments tracing back to British understanding of nationality demonstrates how
colonial legacy derived from the British Empire continue to influence the development of current
British nationality laws. These developments have allowed the shift of current laws to provide
broad discretionary powers to the executive which is the basis of potential implications arising
on fundamental rights. Although national security is a necessity for any country, the analysis of
case law, particularly Begum, illustrates how deprivation is a practice that carries a broader
responsibility of reshaping belonging and identity rather than only being an administrative
measure.”’ However, policies are continuing to view it as an administrative measure, which
allows for wider implications on rights to be left unconsidered.

Significantly, citizenship is not merely granted and instead, it is claimed through adhering to
specific requirements where the laws governing citizenship also intend to define the limits of
citizens within the state.**® From that perspective, the practices of the UK are seen as legitimate
exercises of state discretion and fully functional. However, as discussed above, this becomes
problematic when citizenship is the ‘right to have rights’, where deprivation ultimately causes
the loss of fundamental human rights. This problem persists in the legal aspects of deprivation,
where the UK follows narrow interpretation of international law, challenging universal human
rights values. Targeting dual nationals to be subject to deprivation regulations indicates the
development of a citizenship hierarchy where one citizen is less worthy of receiving procedural
safeguards of protection of fundamental rights.**’
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Even though the fundamental international frameworks are leaning towards a defining citizenship
as a right, they do not provide full protection in practice. The gaps such as the ineffective
definition of de facto statelessness signals that the international preference is over maintaining
peace and order where stateless individuals are seen as threat to state stability.*** Thus, the notion
of having rights by virtue of being human ultimately fails in practice. Particularly, the lack of
binding enforcement forces to uphold the right to a nationality leads to the protection of
fundamental rights to be tied to state cooperation, which is a significant risk for protection of
stateless individuals.*!

This article examined a key reason for the insufficiency in international law, as it explained how
globalisation and rise of international frameworks have led regulations on nationality to be
handled with caution due to the impact on state sovereignty.*** Globalisation has illustrated how
identity is fluid and plays a broad role in shaping universal values where individuals have started
to recognise universal moral values under the global citizenship notion. However, once state
sovereignty is understood as a performative measure rather than a fixed principle for domestic
governance,”® EU post-national model of citizenship illustrated above demonstrates that
sovereignty will not be undermined when acknowledging the ideal that rights transcend beyond
borders. The post-national model citizenship to be understood as a foundational legal status
which is afforded with additional legal safeguards, which allows us to draw comparisons with
the securitised British citizenship model and observe the urgent need for reform.

Building on these findings, post-nationalism highlights the need to reconsider the relationship
between citizenship and rights, and with its increasing relevance, it is necessary for it to be
considered for potential reforms. Consequently, these ambiguities arising from citizenship calls
for a critical reassessment of British citizenship policies, particularly considering recent legal and
policy developments. For example, the CA recently acknowledged how Begum has weakened
procedural fairness, where an appellant was denied making representation because the
deprivation order was issued 30 minutes after notice.*** This suggests that decisions have now
started to create inconsistencies, leading to unfair circumstances and legal uncertainty.

Furthermore, in February 2025, the Home Office has amended their guidance on assessing their
‘good character’ requirement in the naturalisation process, where illegal entry to the UK will be
a reason to refuse citizenship, regardless of how much time has passed since arrival.**> While it
is argued that illegal arrival is against good character**, this directly affects stateless individuals
or asylum seekers where they do not have ordinary means of travel opportunities. This change
potentially breaches international obligations, where penalisation for illegal entry is prohibited,
and states should facilitate the assimilation and naturalisation of refugees.”*’ Significantly, this
shift affirms the idea that citizenship is increasingly shaped by security priorities, rather than
inclusion or identity. Although International bodies have acknowledged the UK’s right to define
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citizenship, this amendment has been criticised as it may create outcomes that are conflicting
with UK’s international law obligations.?*®

However, even though the current policies or Brexit is shifting away from European immigration
policies, elements of shared judicial safeguards, proportionality or protection of fundamental
rights still may offer inspiration for future reform to adopt a balanced approach to citizenship.
Attaching rights to citizenship similar to EU model could be a step toward reforming the BNA
1981, aiming to create clear and equal law.?*’ Studies show that access to citizenship improves
all aspects of integration in the society and economy for immigrants.*** Even allowing voting
rights to migrants with indefinite leave to remain can be a significant step to enhance social
integration.”>' Therefore, providing incentives through citizenship can encourage settled migrants
to fully integrate as citizens.”** To achieve aims of integration, the route to citizenship must be
accessible through easing the procedural process alongside associated costs.*® Clarifying the
definition of citizenship and tying it to fundamental rights would also impact the deprivation
powers, as it would be inevitable to consider implications on individuals’ fundamental rights
towards deprivation decisions.

It has become more evident that while citizenship is seen as a legal status, it functions as a
political instrument and a privilege. Significantly, it can be interpreted that the inconsistency
arising from case decisions is because the understanding of citizenship remains administrative.
Ultimately, citizenship should be understood as a fundamental legal right to maintain democratic
values, especially equality.”* However, the policies signal resurgence of nationalism, therefore
these recommendations remain largely symbolic for the near future.*>> One should not forget that
when citizenship is treated as a privilege, access to rights becomes a privilege t00.2>®
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